






















































































STATUTORY DECLARATION
MARTINO VERHAEGHE

CANADA ) IN THE MATTER OF APPEALS FILED UNDER

) S. 690 OF THE MUNICIPAL GQVERNMENTAC7
PROVINCE OF ALBERTA ) RSA 2000, c.M-26 BY THE TOWN OF DRAYTON

) VALLEY AGAINST BRAZEAU COUNTY BYLAW 892-
TO WiT ) 15ANDBYLAW9O5-16

)
) Bylaw 892-15, An Amendment to Brazeau County

) Land Use Bylaw to change the designation from
) Agriculture to Direct Control District on portions of

) the E1/2 of 3-49-7-W5M
)
) Bylaw 905-16, Brazeau County Land Use Bylaw

I, Martino Verhaeghe, of Brazeau County, Alberta, Director of Planning & Development for
Brazeau County, DO SOLEMNLY DECLARE THAT:

1. I am the Director of Planning & Development for Brazeau County and as such have
personal knowledge of the matters stated in this Statutory Declaration.

2. On March 1, 2016, County Council passed Bylaw 892-15, a Direct Control Bylaw which
specifically regulated land use on the lands owned by Ms. Peck and Mr. McGinn: Pt. NE 3-49-7-
W5M and Pt. SE 3-49-7-W5M (the “Peck lands”). I am not providing a copy of Bylaw 892-15,
as the County provided a copy of Bylaw 892-15 to the MGB on November 23, 2016 in
accordance with the direction of the MGB in DLO7O/16.

3. On March 31, 2016, the Town filed an appeal under s. 690 of the MuniciaI Government
Act.

4. On April 8, 2016, the MGB acknowledged receipt of the Town’s s. 690 appeal and
advised that under section 690(4), Bylaw 892-15 “is of no force and effect”. Attached as
Exhibit “A” is a true copy of the April 8, 2016 letter of the MGB.

5. On May 3, 2016, the County held first reading for Bylaw 905-16, a general Land Use
Bylaw for the County.

6. On June 10, 2016, Shahid Mughal, Manager — Planning & Development for the Town,
wrote to me setting out the Town’s comments in regard to Bylaw 905-16. Attached as
Exhibit “B” is a true copy of Mr. Mughal’s letter of June 10, 2016.

7. On June 21, 2016, the County held second reading of Bylaw 905-16.

8. On July 28, 2016, Mr. Mughal wrote to me enclosing the Town’s recommendations for
change to Bylaw 905-16. Attached as Exhibit “C” is a true copy of Mr. Mughal’s letter of
July 28, 2016.
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9. On August 16, 2016, during consideration of the third and final reading for Bylaw 905-16
Mr. Mughal wrote to me setting out the Town’s objection to the use of Outdoor Storage under
the Land Use Bylaw. This letter was the first comment from the Town on Bylaw 905-16
indicating issues with outdoor storage facilities. Attached as Exhibit “D” is a true copy of
Mr. Mughal’s letter of August 16, 2016.

10. The Town’s concerns with Bylaw 905-16, most notably, were:

a. Storage containers should be considered a discretionary use in all land use
districts, including within the Agriculture district, and should be prohibited along
any highway corridors, especially within commercial and industrial districts.

b. Residential uses should be strictly prohibited within hangars associated with
airport lands.

11. On August 16, 2016, the County held third reading of Bylaw 905-16 and passed it
effective August 16, 2016. I am not providing a copy of Bylaw 905-16, as the County provided
a copy of Bylaw 905-16 to the MGB on November 23, 2016 in accordance with the direction of
the MGB in DLO7O/16.

12. Section 1.5.1 of Bylaw 905-16 states:

1.5.1 Brazeau County Land Use Bylaw 782-12 is hereby repealed and this Bylaw shall
apply to all lands within Brazeau County.

13. Map 49-7 of Bylaw 905-16, the Land Use map governing the Peck lands, at page 136
identifies the Peck lands as Direct Control. Bylaw 905-16 does not contain the words (text) of
Bylaw 892-15 because the County was notified by the MGB that the provisions of Bylaw 892-15
were of no force or effect. I understood the MGB’s direction to mean that the provisions of
Bylaw 892-15 were suspended, and that following a determination by the MGB of the merits of
the Town’s appeal, the provisions of Bylaw 892-15 might remain unchanged, be varied or be
repealed. For that reason, the words (text) of Bylaw 892-15 were not included in Bylaw 905-
16.

14. On September 15, 2016, the Town filed an appeal under s. 690 of the Munic,aI
Government Act, alleging detriment with regards to Bylaw 905-16.

15. On September 26, 2016, I delivered a letter to the Town advising it of the County’s plan
to pass Bylaw 923-16, a general Land Use Bylaw. Attached as Exhibit “E” is a true copy of my
letter of September 26, 2016 which was in regard to the proposed Bylaw 923-16.

16. On October 5, 2016, I emailed Mr. Mughal to ask if he had reviewed Bylaw 923-16. On
October 11, 2016, I received a reply email from Mr. Mughal that the Town was satisfied that
Bylaw 923-16 would satisfy its concerns, as expressed in the Town’s July 28, 2016 letter. The
email correspondence dated October 11, 2016 is attached to this declaration as Exhibit “F”.
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17. On October 18, 2016, Brazeau County passed Bylaw 923-16. I am not providing a copy
of Bylaw 923-16, as the County provided a copy of Bylaw 923-16 to the MGB on November 23,
2016 in accordance with the direction of the MGB in DLO7O/16.

18. The effect of Bylaw 923-16 was to expressly repeal Bylaw 905-16. More particularly,
Bylaw 923-16 also:

a. prohibited residential uses at airport facilities operated by the Town;

b. prohibited storage containers within 300m of the center line of a highway
corridor on lands within a prescribed area also referred to as the Town of
Drayton Valley Storage Management Overlay; and

c. considered all outdoor storage use to be a discretionary use on lands within the
Overlay area, which included the Peck lands.

19. Map 49-7 of Bylaw 923-16, the Land Use map governing the Peck lands, found at
page 136, identifies the Peck lands as Direct Control. Bylaw 923-16 does not contain the words
(text) of Bylaw 892-15 because the County was notified by the MGB that the provisions of
Bylaw 892-15 were of no force of effect. I understood the MGB’s direction to mean that the
provisions of Bylaw 892-15 were suspended, and that following a determination by the MGB of
the merits of the Town’s appeal, the provisions of Bylaw 892-15 might remain unchanged, be
varied or be repealed. For that reason, the words (text) of Bylaw 892-15 were not included in
Bylaw 923-16.

AND I MAKE this solemn declaration conscientiously believing it to be true and knowing that it is
of the same force and effect as if made under oath and by virtue of the Canada Evidence Act.

DECLARED befor9 me at Brazeau County, )
Alberta, this / ( day of February, 2017 )

A Commissioner for Oat s in and for Alberta ) Martino Verhaeghe
My Commission Expires:

________________

)

Shannon CampbeN
My Commission Expires

April 13, 2Oj
#0733664
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Government of Alberta

Municipal Government floor, Commerce Place

‘j.. f0l55 102 ‘Strc2el

. Board (MGB) Edmonton Alberta Canada TSJ 414

Tel 780427.4864 Fix 780.427.0986
Email tngbniail@gov.ab.ca

NOTICE OF ACKNOWLEDGEMENT ANI) INSTRUCTIONS

Our File: 16/IMD/03

April 8, 2016

Agent, Town of Drayton Valley Appellant, Town of Drayton Valley

Janet 1-lutchison
Hutch ison Law
#190 Broadway Business Square
130 Broadway Boulevard
Sherwood Park, AB T8H 2A3

This is Exhibit “A” to the Statutory Declaration of
Martino Verhaeghe solemnly declared beforeRespondent, Brazeau County me on the /( day of February, 2017.

(J
A Commissioner for Oaths in ad for Alberta

Re: Intermunicipal Dispute — Section 690 Municipal Government Act
Appealed by: Town of Drayton Valley
Bylaw under Appeal: Bylaw 892-15, An Amendment to the Brazeau County Land
Use Bylaw to change the designation from Agriculture to Direct Control District on
Pt NE and SE of 3-49-7-W5M

This letter is to advise that on March 31, 2016, the MGB received a notice of appeal from the
Appellant’s Agent, along with the required statutory declaration respecting this dispute. A copy
of the notice is attached for your records.

The Appeal

The Town of Drayton Valley’s (Drayton Valley) notice of appeal states that the dispute is being
filed because the land use bylaw amendment (Bylaw 892-15) adopted by Brazeau County
(Brazeau) has, or may have, a detrimental effect upon it. Bylaw 892-15 is not consistent with
several statutory plans and agreements between the two municipalities including the County’s
Municipal Development Plan (Brazeau MOP), the 2012 Intermunicipal Development Plan (2012
ID?), and two agreements, the 2010 Annexation Agreement (2010 Agreement) and the
Memorandum of Understanding Implementation Plan (MOU Plan). During the development of
the 2012 IDP, the municipalities’ determined that the subject lands would be used for
agricultural land uses, as this was consistent with the adjacent lands and uses. Mandatory dispute
resolution was also a requirement of the 2012 ID?. In its statutory declaration, Drayton Valley
stated its willingness to enter into dispute resolution with Brazeau.

Dwight Dibben, CAO
Town of Drayton Valley
512052 Street
Drayton Valley, AB T7A IAI

Marco Schoeninger, CAO
Brazeau County
Box 77, 4701 Twp. Rd. 494
Drayton Valley, AB T7A 1RI

co
—a)

cOmocjco
Ui;i -c
0C)C)

o E—o
cE
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Our File: 16/IMD/03
Page 2

Instructions

Section 691(1 )(a) of the Municipal Government Act (Act) requires the MOB commence the
appeal hearing within 60 (sixty) days after receiving an appeal, unless all parties agree to a later
date and that date is acceptable to a panel of the MOB. If all parties do not agree, the MGB must
commence a hearing no later than May 30,2016.

In response to the filing of the dispute, please take note of the following information, and
undertake the requested actions:

• Under section 690(4) of the Act, Bylaw 892-15 is of no force and effect.

• The MGB requests that by 4 pm on Thursday, April 21, 2016, the Respondent) Brazeau,
provide the names and mailing addresses of the owners of the lands that are the subject of
the appealed bylaw. The MOB requires this information in order to provide notice under
section 691(2). If possible, this listing should be provided electronically to
mgbmail(gov.ab.ca.

• Under Section 690(3) of the Act, Brazeau must submit to the MGB and to Drayton
Valley. a statutory declaration stating the reasons that mediation was not possible, or that
mediation was not successful and the reasons that it was not successful or that mediation
is being proposed or is ongoing. The deadline for receiving this declaration is by 4 pm on
Thursday, April 28, 2016k

• The MGB proposes that a preliminary hearing take place on May 17 or 18, 2016, in
Edmonton. A formal hearing notice will be issued by the MOB when a date and location
is known. This hearing will initiate the proceedings and deal with necessary preliminary
matters, including:

o Potential for mediation.
o Exchange dates for submissions, responses and rebuttals.
o Identification of any issues relating to this appeal, including the need for any

studies
o Date for the continuation of the hearing and an estimate of time required for a

merit hearing.

Please advise the MOB before 4 pm on Thursday, April 28, 2016 of any acceptable
dates and if you are able to attend. If legal counsel is able to discuss their availability
prior to this preliminary hearing and provide the MGB with options for dates for future
preliminary hearings or the merit hearing and an estimate of time, these will be
considered by the hearing panel to establish hearing dates.

.13
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Our File: 16/IMD/03
Pagc 3

• The MGB requests copies of each municipality’s submissions are posted on their
municipal website for review by the owners ol’ the lands covered by the ASP, and for the
public. In addition, a copy is to be made available for viewing at the municipal office by
the public, and if copies are requested, these are to be provided upon payment of a
reasonable fee, These actions are to he completed by 4 pm on May 4, 2016.

• II’ all parties agree to a later date for the preliminary hearing, the MGB must be advised in
writing.

• Please provide contact infonnation for legal counsel representing Brazeau.

• Please note that the Drayton Valley and Brazeau are responsible for retaining the services
of a court reporter for the hearing. All associated costs of retaining the court reporter are
to he shared between the municipalities and a written transcript is to be provided at no
charge to the MGB. Copies of the transcript for the municipalities or the landowner are to
he ordered directly from the court reporter with each municipality or landowner
responsible for their own costs.

Attached you will find a copy of the MGBs Intermunicipal Dispute Procedure Rules. If you
have an’ questions, you may contact me in a number of ways.

Main Phone: 780-427-4864
Voice Mail/Direct Line: 780-422-8120
Fax: 780-427-0986
E-mail: cindy.milleITeade(’iov.ab.ca
Or write to [he address shown on the letterhead

Please note that submissions may be delivered electronically to rnghmailgov.ab.ca, with a hard
copy mailed or couriered to the MOB. Please contact the MGB to confirm the delivery address.

Yours truly,

(_ - :
i?(’indy \‘iillcr Reade RPP MCIP

Case Manager

Attachments

cc: Dennis McGirm and Avalie Peck. Landowners
David McKay. Alberta Transportation
Andrew Dick, Alberta Environment and Parks
Michael Scheidi. Manager, Municipal Dispute Resolution Services, Municipal Affairs
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FULLUG TOGfl!ER

JunelO,2016 DRAYTON
Via e-mail: planning@brazeau.ab.ea VALLY

This is Exhibit “B” to the Statutory Declaration of

Drayton Valley, Alberta Martino Verhaeghe solemnly declared before
17A WI me on the / day of February, 2017.

ATTENTION: Martino Verhaegbe . /7
Director ofPlanning & Development ,4J,/’

Dear Sir:
A Commissioner for Oaths in arid for Alberta

Shannon CampbeH
Ie: Brazeau County Referral Proposed Land Use Bylaw 9O-l6

16A-008 My Commission Expires

________________—

April 13, 2Oj
Thank you for your referral of the above-noted Land Use Bylaw. The Town of Drayton Vallyfew

comments regarding the proposed bylaw.

1- Figured: Future Land Use Concept of the IDP designates the following districts:

• Suburban Countzy Residential

• Compact Residential

• Highway/Business Commercial

Not sure if the draft LUB use a different name for these district. The draft LUB may consistent with the districts

as designated the figure 6 of the IDP,

2- The draft LUB may include regulations regarding development near water body as the large area of

Brazeau County is located along the North Saskatchewan River.

3- Section 8- Development Regulation (pg. 35) and section 14.1 Airport Protection Overlay (pg. 89) may

combine in one section and titles as General Regulations.

4- The draft LUB may consistent with the Flood Hazard definition by Alberta Environment:

• Flood Hazard Area - The flood hazard area is typically divided into floodway and flood fringe

zones and may also include areas of overland flow.

Flood Fringe - The portion ofthe flood hazard area outside of the floodway. Water in the flood

fringe is generally shallower and flows more slowly than in the floodway. New development in

the flood fringe may be permitted in some communities and should be flood-proofed.

Floodway - The portion of the flood hazard area where flows are deepest, fastest and must

destructive. The floodway typically includes the main channel of a stream and a portion of the

adjacent overbank area. New development is discouraged in the floodway.

l O - “ St. Box á81. Droylon Voley, AS PA 1 Al Canado lel. JO-5 I 4-22U0 Iax. /BU542-5/b3 www.droytonvalley.co
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5- The Town P&D Department recommends that storage containers should be a discretionary use in ALL
districts, and should be prohibited along highway corridors, especially within commercial and industrial
districts.

5- Under proposed Iand Use P1 (Public Institutional) under “other regulations” a clause should be added
stating that Surveillance suites are strictly prohibited within the airport lands more specifically the hangers.

Yours truly, ,z)

Mohammed Shahid Muahal
— Planning & 1)eveloprnent Manager

l 20- 2’ SF, Box 6837. Drayton Valley. AB T7A lAl Canada tel. 780-b 14-2200 ax. 780-542-b/bi ww.drcytonHey.ca
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July 28, 2016

Brazeau County
P.O. Box 77
Drayton Valley, AB
T7A 1RI

Attention: Martino Verhaeghe
Director of Planning & Development

Dear Sir:

GTaGIgR

DRAYTON
via email: VALLEY

This is Exhibit “C’T to the Statutory Declaration of
Martino Verhaeghe solemnly declared before
me on the / (o day of February, 2017.

A Commissioner for Oaths in ani for Alberta

Re: Proposed Land Use Bylaw Amendment- Bylaw 905-16
Replace Existing LUB 782-12 with Proposed Land Use Bylaw 905-16

Your file: 16A-008

Pursuant to your letter dated June 27, 2016, it is noted that Brazeau County passed first and second readings of
the proposed LUB 905-16 at the June 21, 2016 Council Meeting. The Town of Draytori Valley submitted a letter on

June 10. 2016 regarding the proposed amendments and also provided recommendations regarding the same.

Some of these recommendations did not appear on the table that was provided along with your June 27 letter that

were to be incorporated into the proposed LUB,

The Town of Drayton Valley is recommending that following be incorporated into the proposed LUB 905-16:

1. Storage containers are to be considered a discretionary use in ALL land use districts, more specifically

within the AG district, and should be prohibited along any highway corridors, especially within commercial
and industrial districts.

2. Within Airport Overlay 14.1.6 (c), the amendment during second reading was that Uresidential use will be

discretionary on Airport lands or within hangars associated with airport lands.” The Town of Drayton
Valley does not support this amendment and recommends that residential uses be strictly prohibited
within hangars associated with airport lands. As the Town is the lease holder of the Airport, residential
uses within the airport will not be supported and authorization will not be granted on any future

applications

I trust you will find the foregoing to be in order, however if you have any questions please contact me.

Yours truly,

/“
D.

Mohammed Shahid Mughal
Planning & Development Manager

5120 - 52 St. Box 6837. Drayton Valley, AB T7A 1A 1 Canada Tel 780-514.2200 Fox. 780-542-5753 wwwdraytoflValley.CO
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August 16, 2016

Brazeau County

Box 77, 7401 Twp Rd 494
Drayton Valley, AB VA 1R1

Attention: Martino Verhaeghe,

Director of Planning & Development

DRAYTON
VALLEY

Dear Martino:

Re: Public Hearing on Proposed I.and Use Bylaw 905-16

In reLation to the County’s proposed Land Use Bylaw (LUB) 905-16, on review of the agenda package for the public

hearing, the Town is of the understanding that Administration is recommending second and third reading of

proposed LUB 905-16 without revisions to address the concerns previously expressed by the Town.

The Town’s concerns were set out in letters dated June 10th, 2016 and July 28, 2016. These concerns were also

discussed in our meeting on August 8,2016. Copies of these letters are included for reference.

In addition to the other concerns raised in our letters, the Town is opposed to classifying the use of Outdoor Storage

as a permitted use under the proposed LIJB. The broad definition and scope of the Outdoor Storage use requires it

be discretionary to ensure that adequate conditions can be placed on any approvals for this use. In particular, the

Town opposes Outdoor Storage as a permitted use in the Agriculture (AG) District based on all of the issues and

concerns the Town has previously raised in relation to Bylaw 892-15.

Given the recommendation of County Administration for County Council to give second and third reading to the

proposed LUB, without revisions to address the Town’s concerns, the Town is of the view that the mandatory

dispute resolution provisions of the Intermunicipal Development Plan (lOP) apply. Specifically, Council should not

proceed with second or third reading until all steps in the mandatory dispute resolution provisions in the IDP are

satisfied. This is Exhibit “D” to the Statutory Declaration of
Martino Verhaeghe solemnly declared before

Thank you for your attention to this matter. me on the (C day of February, 2017.

Yours truly,

Mu,Kam ad Shahid Mughal
nager, Planning & Development

Shannon Campb&
My Commission Expires

April. 13, 20j3
T7A 1A1 Conodo TeL780-5T4-22C(#O’4753 wwwdroytonvoey.co

&
A Commissioner for Oaths in ‘and for Alberta
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Brazeau County
7401 Township Road 494, P.O. Box 77, Drayton Valley, Alberta T7A-1R1

Brbzeu PHONE: (780) 542-7777 - FAX: (780) 542-7770

[auntU www.brazeau.ab.ca

September 26, 2016

RE: PROPOSED LAND USE BYLAW - 923-16
OUR FILE: 1GA-016

Attached is a copy of Bylaw 923-16, including Schedule “A” for the above proposal for your review and

comment. Please note that Bylaw 923-16 is of general application and similar to our previous Land Use

Bylaw 905-16. However changes have been made to section 14 to meet the requirements of adjacent

municipalities by restricting potentially incompatible storage and surveillance suite issues.

Please note that due to the size of Bylaw 923-16 it has not been attached to this letter. A copy of proposed

Land Use Bylaw 923-16 can be accessed from the Brazeau County webpage using the following link:

http://www.brazeau.ab.ca/business/plannin-and-development/land-use-bylaw

Any response received by October 11, 2016 will be included in the report to Council, any late responses

must be provided by October 17, 2016 at 10:00 am. Following this comments may be presented at the

public hearing on October 18, 2016. In the event that we do not hear from you, we will process the

proposal as though you have no objection.

Please respond by fax to 780-542-7770 or via email reply to planning@brazeau.ab.ca, referencing File

No: 16A-016.

If you require further information or wish to discuss this proposal further, please contact the Planning and

Development Department at 780-542-2667.
This is Exhibit “E” to the Statutory Declaration of
Martino Verhaeghe solemnly declared before

Sincerely, me on the I (s.c day of February, 2017.

ci if/v

(flLid( i/
lartino Verhaeghe, RPP A Commissioner for Oaths irq and for Alberta

Director of Planning & Development
Shannon CampbeN

MV/sc My Commission Expires
April 13, 20j

AGENCY REFERRAL LIST #0733664

• Town of Drayton Valley, Engineering & Planning — planning@draytonvalley.ca

• Town of Drayton Valley, CAO - ddibben@draytonvalley.ca
• Clearwater County — Charmaine Pashulka - cpashulka@clearwatercounty.ca
• Yellowhead County — planninginfo@yellowheadcounty.ab.ca
+ Leduc County— PandD@leduc-county.com
• Parkland County — intermunicipalreferrals@parklandcounty.com
• Wetaskiwin County — Jarvis Grant - jgrant@county.wetaskiwin.ab.ca
• Village of Breton — Attn: Terry Molenkamp —vbreton@telusplanet.net

Page 1 of 211
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Brazeau County
7401 Township Road 494, P.O. Box 77, Drayton Valley, Alberta T7A-1R1

PHONE: (780) 542-7777 - FAX: (780) 542-7770

www.brazeau.ab.ca

• Alberta Energy Regulator — setbackreferrals@aer.ca
• Alberta Health Services Health Inspector — adam,c.jensen@albertahealthservices.ca
+ Canada Post, Mail Delivery Planner: Jeffrey Way - jeffrey.way@canadapost.ca
• Canada Post, Mail Delivery Planner: Chad Courchene — chad.courchene@canadapost.ca
• Alberta Culture * historical.lup@gov.ab.ca

• Wild Rose School Division No. 66— Mohammed.Azim@wrsd.ca
• St. Thomas Aquinas Catholic School Div. No. 38 - Susan.Mears@starcatholic.ab.ca
• Telus — Robert.Winkle@TELUS.com
• Fortis — Attn: Land Dept., Calgary — landserv@fortisalberta.com

Page 2 of 212



Scott Poitras

From: Shahid Mughal <smughal@draytonvalley.ca>

Sent: Tuesday, October 11, 2016 9:00 AM

To: Martino Verhaeghe

Cc: Dwight Dibben; Ron Fraser; Jenn Martin
Subject: RE: New County LUB 923-16 addressing Town issues

Good Morning Martino:

Pursuant to your letter dated 26, 2016 regarding amendments to Land Use Bylaw 923-16. The Town of Drayton Valley is

satisfied with the proposed amendments in response to the our initial concerns expressed through our letter July 28, 16.

Therefore, the Town of Drayton Valley does not have further concerns and comments.

We appreciate your cooperation.

Best regards,

Muhammad Shahid Mughal, MCIP, RPP

Manager - Planning & Development

Town of Drayton Valley

5120-52 Street, Box 6837 Drayton Valley, AB T7A 1A1

This is Exhibit “F” to the Statutory Declaration of
Martino Verhaeghe solemnly declared before

Phone: 780-514-2203
me on the 1 day of February, 2017.

Mobile: 780-898-9215 C)d_Q.
Fax: 780-542-5753 A Commissioner for Oaths in nd for Alberta

Email: smughaldraytonvalley.ca<mailto:smughal@draytonvalley.ca>
Shannon Campbell

_________________________

My Commission Expires
From: Martino Verhaeghe [MVerhaeghe@brazeau.ab.ca] April 13, 2Oig

#0733664
1
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Sent: Wednesday, October 05, 2016 2:13 PM
To: Shahid Mughal
Cc: Ron Fraser; Jenn Martin
Subject: New County LUB 923-16 addressing Town issues

Hello Shahid,

Just dropping you an email to see if you had a chance to review bylaw 923-16. As I noted toienn when the package was

dropped off, we have made the 3 amendments requested by the Town by including them in 14.1 (airport overlay) and

creating 14.2 (storage management area) and adding an additional map (related to 14.2).

Our hope is these changes meet the Town’s needs with regards to the formal comments received on 905-16 and our

subsequent discussions. If you are able to provide comments by October11 before noon I will ensure I include it within

my formal report, if they are received later I will present them October 18. Hopefully this will allow the Town to provide

comments in support of this Council initiative with the inclusion of the changes.

If you want to meet to discuss anything with the bylaw I am free Thursday before 11:30 or Friday before 9:30.

Cheers

Martino Verhaeghe, RPP, MCIP
Director of Planning & Development

Brazeau County
Box 77—74OlTwp Rd 494
Drayton Valley, Alberta
T7A 1R1
Tel: 780-542-7777 Fax:780-542-7770
www. brazeau.ab.ca<http://www.brazeau.ab.ca/>

Please consider the environment before printing this email.

PRIVILEGE AND CONFIDENTIALITY NOTICE

This email and any attachments are being transmitted in confidence for the use of the individual(s) or entity to which it

is addressed and may contain information that is confidential, privileged, and proprietary or exempt from disclosure.

Any use not in accordance with its purpose, and distribution or any copying by persons other than the intended

recipient(s) is prohibited. If you received this message in error, please notify the sender and delete the material.

PRIVILEGE AND CONFIDENTIALITY NOTICE
This email and any attachments are being transmitted in confidence for the use of the individual(s) or entity to which it

is addressed and may contain information that is confidential, privileged, and proprietary or exempt from disclosure.

Any use not in accordance with its purpose, and distribution or any copying by persons other than the intended

recipient(s) is prohibited. If you received this message in error, or believe you may have received this message in error,

please notify the sender immediately and delete the material.

2
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CONTACT BRAZEAU COUNTY FOR ZONING VERIFICATION
This map is intended for advisory purposes only. It is based
upon data sources deemed reliable but Brazeau County is

not responsible for errors or omissions.
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Notice of Appeal for Intermunicipal Dispute 
 

Reasons for Appeal 
 

 
Town of Drayton Valley – Appellant Municipality 

 
Brazeau County – Adjacent Municipality 

 
 
Background 
 

1.) The Town of Drayton Valley (“the Town”) and Brazeau County (“the County”) are 
currently involved in an Intermunicipal Dispute (MGB Appeal 16/IMD/03) arising from 
a redistricting of part of the NE 3-49-7 WSM and part of SE 3-49-7 WSM (“the Lands”).  
The Lands were formerly located in an Agricultural District and were redistricted to 
Direct Control District to allow an Outdoor storage facility as a permitted use.   
 

2.) The Town and the County have been actively pursuing mediation of that issue. 
 

3.) While mediations where ongoing, the County announced a proposed Land Use Bylaw 
(Bylaw 905-16).  The provisions of Bylaw 905-16 included provisions to make Outdoor 
Storage a Permitted Use in all Agricultural Districts (AG) within the County.  Based on 
land use maps in Bylaw 905-16, the Lands would become AG lands, with Outdoor 
Storage as a permitted use, upon adoption of Bylaw 905-16. 

 
4.) In that manner, Bylaw 905-16 raises all of the same issues as are raised in MGB Appeal 

16/IMD/03 but by way of a new bylaw. 
 

5.) The Town stated its objections to the Outdoor Storage amendments in Bylaw 905-16, in 
correspondence to the County dated June 10, July 28 and August 16, 2016. 

 
6.) Bylaw 905-16 was given first reading by County Council on May 11, 2016 and second 

reading on June 21st, 2016.  On August 16, 2016 the County held a public hearing 
regarding Bylaw 905-16.  The Town registered its concerns again by way of its August 
16, 2016 letter and advised the County the mandatory dispute resolution provisions of 
the Intermunicipal Development Plan (“IDP”) applied such that second and third reading 
should not proceed until the mandatory dispute resolution process had been completed 
under the IDP had been completed. 

 
7.) Although the Lands are in the IDP referral area, County Council failed to engage any 

steps in the mandatory dispute resolution process established by Section 5.3 of the IDP, 
ignored the Town’s concerns and gave Bylaw 905-16 second and third reading on 
August 16, 2016. 
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The Town takes the position that the process leading to Bylaw 905-16, and the Bylaw itself, 
particularly the provisions on Agricultural Districts, detrimentally impact the Town for 
reasons including: 
 

1.) The provisions of Bylaw 905-16 regarding AG districts will affect a site that is an 
important entrance approach to the Town, aggravating the impact of any poor 
planning decisions at this location. 
 

2.) The provisions of Bylaw 905-16 regarding AG districts will permit an industrial 
development on the banks of the North Saskatchewan River, immediately upstream of 
the intake for the water supply for the Town, part of the County and for the greater 
region.  Impacts on water quality will put undue strain on the Town’s water supply 
infrastructure or affect actual water quality. 

 
3.) The provisions of Bylaw 905-16 regarding AG districts will detrimentally impact the 

recreational resources in the area, which are essential to the Town’s recreation plans, 
tourism and economic development.  Allowing Outdoor Storage as a permitted use 
under the AG District is incompatible with the adjacent recreational uses, fails to 
recognize the environmental sensitivity of the area and negatively impact the areas’ 
potential for future recreation uses. 
 

4.) The provisions of Bylaw 905-16 regarding AG districts breach the IDP, adopted on 
January 17, 2012.  It also breaches the November 10, 2010 Annexation Settlement 
Agreement and Memorandum of Understanding Implementation Plan (“MOU”) 
signed by the Town and the County.  These breaches detrimentally impact on the 
Town for reasons, including: 

 
i) The Town has relied on the IDP and MOU in its own planning documents and 

decisions; 
 

ii) The Town invested significant resources in the IDP and MOU.  Departure from 
these documents result in unnecessary demands on Town resources both in 
relation to staff time and legal fees; 

 
iii) The stated goals of the IDP, requiring a “co-operative approach to the orderly 

development of the Plan area” are undermined.  The IDP was to benefit 
residents of both municipalities.  The County’s breaches will detrimentally 
affect effective intermunicipal planning, effective planning within the Town and 
increase the Town’s costs to deal with both. 

 
5.) The MOU required the Town and the County to work cooperatively to develop 

complimentary land use planning strategies.  The IDP was one result of that 
commitment. The IDP was based on sound planning principles, consistent with the 
purposes of Part 17 of the MGA.  The provisions of Bylaw 905-16 regarding AG 
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districts sets a negative planning precedent and undermines sound planning principles 
and are not consistent with: 

 
i) Orderly, economical and beneficial development, use of land and patterns of 

human settlement; 
 

ii) Maintaining and improving the quality of the physical environment in the IDP 
area. 
 

Planning decisions affecting the areas adjacent to Town boundaries that are made 
without a sound planning and policy basis, and contrary to applicable statutory plans, 
detrimentally affect the Town’s own planning and development matters.  This is a 
particular concern on an approach to the Town’s entrance.   

 
 

6.) The provisions of Bylaw 905-16 regarding AG districts breach the provisions of the 
IDP for reasons including: 

 
i) The IDP Future Land Use Map (“the Map”) clearly identifies the area of the Site 

for Agricultural use.  Section 4.3.1 requires growth and land use to be consistent 
with the Map.  Bylaw 905-16 will permit outdoor storage in AG districts, 
contrary to the Map; 
 

ii) The IDP goals included ensuring compatible land uses for the agricultural lands 
within the interface area between the Town and the County.  The provisions of 
Bylaw 905-16 regarding AG districts contradict and undermine this goal; 

 
iii) The provisions of Bylaw 905-16 regarding AG districts is inconsistent with, and 

undermines, the Guiding Principles of the IDP, including #2, #3 and #4; 
 

7.) The provisions of Bylaw 905-16 regarding AG districts breach the County Municipal 
Development Plan, including policies 52, 54, 55, 82, and 88.   

 
8.) The provisions of Bylaw 905-16 regarding AG districts breach the County’s River 

Flats Area Structure Plan (“the ASP”).  These breaches detrimentally affect the Town 
for reasons including: 

 
i) The ASP was adopted as a result of the IDP, in consultation with the Town and 

based on planning that was mutually acceptable to both municipalities.  The ASP 
reflects the Town’s planning needs and priorities as much as it does the County’s.  
The provisions of Bylaw 905-16 regarding AG districts is inconsistent with those 
needs and priorities; 
 

ii) The ASP designated the appropriate future uses of the site as Agricultural and 
Recreational.  Expansion of industrial use for the lands is specifically identified 
as inappropriate for the area. Losing the Site to industrial uses will detrimentally 
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impact effective development and planning of recreational resources relied on by 
the Town in the area; 

 
iii) The ASP recognizes the area is environmentally sensitive and potentially in the 

1:100 year floodplain. The ASP planned appropriately for these considerations. 
The provisions of Bylaw 905-16 regarding AG districts ignores these 
considerations.   

 
 

9.) The provisions of Bylaw 905-16 regarding AG districts, and the process used to adopt 
it, are contrary to Policy 3, 4, 5 and 6 of the Alberta Land Use Policies.   

 
10.) These breaches of the Land Use Policies, IDP, County MDP, and ASP detrimentally 

affect the Town by: 
 
i) permitting zoning, contrary to sound planning principles and statutory plans, in 

areas affecting the Town’s south entrance, its boundaries and its overall planning 
and development in the area; 
 

ii) permitting planning and development on the Town’s borders that undermines the 
Town’s planning goals, priorities and planning instruments; 
 

iii) creating uncertainty in intermunicipal planning that will detrimentally impact the 
Town’s ability to effectively carry out its own planning processes for the area; 
 

iv) negatively impacting community recreation areas, which will in turn 
detrimentally affect the Town’s recreation plans and its tourism and economic 
development; 
 

v) negatively impacting the environmentally sensitive areas adjacent to the North 
Saskatchewan River and the water therein.  This will affect the Town’s, the 
County’s and the region’s water supply, water treatment infrastructure and an 
important tourism and economic development asset for the area. 
 

 
11.) The County did not follow the mandatory dispute resolution processes set out in 

Section 5.3 of the IDP.  The detrimental impacts arising from that failure are 
particularly significant in this appeal, as the County is putting the Town to the time 
and expense of pursuing the same issues in two separate MGB s.690 appeals. 
 

12.) Such further and other grounds as the Town may advise and the Municipal 
Government Board may agree to hear.   
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Citation: Town of Drayton Valley v Brazeau County (re: Brazeau County Bylaw 892-15) 

2016 ABMGB 62 
 
 
Re:   Appeal to the Municipal Government Board  

Intermunicipal Dispute – Section 690 Municipal Government Act (Act) 
Bylaw under appeal: Brazeau County Bylaw 892-15, amending the Land Use 
Bylaw from Agriculture to Direct Control   

 
This letter is in response to a written request of the parties for a postponement of the dates set in 
DL 044/16. 
 
Before: F. Wesseling, Presiding Officer 
 E. Bruton, Member 
 E. Williams, Member  
 
 K. Lau, Case Manager 
 C. Miller Reade, Case Manager 
 A. Chell, Assistant Case Manager 
 
 
Background and Party Positions 
 
[1] On March 1, 2016, Brazeau County (Brazeau) gave third reading and adopted Bylaw 
892/15, changing the districting in its Land Use Bylaw for the East ½ of 3-49-7-W5M from 
Agriculture to Direct Control. On March 31, 2016, the Town of Drayton Valley (Drayton Valley) 
filed an appeal with the MGB stating that Bylaw 892/15 has or may have a detrimental effect 
upon it.  
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NOTICE OF DECISION NO. DL 062/16 
 
 
 
[2] The MGB held a preliminary hearing on this matter on May 24, 2016 to establish a date 
for merit hearing by determining a schedule for mediation and setting exchange dates for 
submissions between the parties. The parties put forward a schedule which included mediation 
that would conclude at the end of June. The schedule with a few modifications, including a 
requirement to report back on the progress of the meditation by June 30th was established in DL 
034/16. After starting their mediation, Drayton Valley and Brazeau County requested that the 
hearing be postponed to January 2017. The MGB granted this request in DL 044/16, with the 
requirement that the parties submit a Mediation Progress Report by August 29, 2016.  

 
[3] The parties have met the August 29th deadline for the Progress Report. This report states 
that mediation meetings were held on July 21, 2016 and August 15, 2016. Both parties are of the 
opinion that sufficient progress was made at these meetings, but that further mediation is 
required in order to determine whether this dispute can be resolved by agreement. The parties 
have scheduled additional mediation meetings for September 21, 2016 and October 20, 2016 to 
continue mediation, and have requested a second postponement of the merit hearing. In light of 
these additional meetings, the MGB requires an updated Mediation Progress Report to be 
submitted by October 24, 2016. The Landowners requested that they be informed of any new 
dates in relation to this matter.  
 
Decision 
 
[4] After considering the request of the parties, the MGB grants the postponement request. 
The new dates set for the merit hearing are May 2-4, 2017. The MGB orders the following 
actions to occur on or before the following dates.  
 
Action         Date 
Mediation Progress Report #3     October 27, 2016 
Drayton Valley First Submission (with Will-Say Statements)  February 16, 2017 
Brazeau County Response (with Will-Say Statements)   March 23, 2017 
Landowner Response        March 30, 2017   
Drayton Valley Rebuttal       April 13, 2017 
 
All submissions are due by 12 noon on the date noted above. Submissions may be made 
electronically to mgbmail@gov.ab.ca, and will be followed up with five hard copies (including 
one unbound) to the MGB within three business days. All other parties are to be sent one hard 
copy.  
 
[5] The MGB requests that this decision letter be published on both municipal websites to 
ensure that the public are aware of the amended timelines in this dispute. If possible, copies of 
submissions for this hearing are requested to be placed on the municipal website, or a hard copy 
may be made available at the municipal office during regularly scheduled office hours. If copies 
of these documents are requested, the municipalities may provide them at a cost established by 
the municipality.   
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Reasons 
 
[6] The MGB understands that the municipalities are pursuing mediation, but are unable to 
complete the mediation within the original estimated time. The revised schedule acknowledges 
these new mediation dates, which are now anticipated to conclude on October 20, 2016. The 
parties have met the August 29th reporting deadline, and the board is satisfied that they are 
continuing negotiations in good faith. The deadlines set by the MGB ensure that the parties move 
forward in a timely manner.   
 
Dated in the City of Edmonton, in the Province of Alberta on the 28th day of September 2016.  
 
 
MUNICIPAL GOVERNMENT BOARD 
 
 
 
________________________________ 
F. Wesseling, Presiding Officer  
 
 
cc:  Dwight Dibben, Town of Drayton Valley 
  Marco Schoenenger, Brazeau County 
  Andrew Dick, Alberta Environment and Parks  
  Peter (Doanh) Ngo, Alberta Transportation 
  Michael Scheidl, Alberta Municipal Affairs 
  Avalie Peck and Dennis McGinn 
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  United Taxi Drivers' Fellowship of Southern Alberta v.  Calgary (City), 

[2004] 1 S.C.R. 485 

Supreme Court Reports 
 

Supreme Court of Canada 
Present: McLachlin C.J. and Iacobucci, Major, Bastarache, Binnie, Arbour, LeBel, Deschamps and Fish JJ. 

Heard: December 8, 2003; 
Judgment: March 25, 2004. 

File No.: 29321. 

[2004] 1 S.C.R. 485   |   [2004] 1 R.C.S. 485   |   [2004] S.C.J. No. 19   |   [2004] A.C.S. no 19   |   2004 SCC 19 

City of Calgary, appellant; v. United Taxi Drivers' Fellowship of Southern Alberta, Rashpal Singh Gosal, Haringer 
Singh Dhesi, Aero Cab Ltd. and Air Linker Cab Ltd., respondents, and Attorney General of Alberta, intervener. 

 
(18 paras.) 

Case Summary  
 
 
 

Appeal From: 

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA  
 

 

Catchwords: 

Municipal law — Bylaws — Jurisdiction to pass bylaws — Municipal bylaw regulating taxi industry by 

stipulating licence requirements and freezing number of licences — Proper approach to interpretation of 

statutes empowering municipalities — Whether bylaw ultra vires municipality under its governing 

legislation — Municipal Government Act, S.A. 1994, c. M-26.1, ss. 7, 8, 9. 

 
Administrative law — Judicial review — Standard of review applicable to decision of municipality 

delineating its jurisdiction. 
 

Summary: 

The City of Calgary regulates its taxi industry by virtue of the Taxi Business Bylaw which requires that all taxis 
have a taxi plate licence. In 1993, the bylaw froze the number of taxi plate licences issued. The following year, 
the provincial government enacted a new Municipal Government Act. The respondents challenged the validity of 
the freeze on the issuance of taxi plate licences on the basis that the freeze is ultra vires the City under its 
governing legislation, the Municipal Government Act. The trial judge held that the City had authority under the 
new [page486] Act to limit the number of taxi plate licences. A majority of the Court of Appeal reversed that 
decision.  

Held: The appeal should be allowed.  

The City of Calgary was authorized under the Municipal Government Act to enact the bylaw and to limit the 
number of taxi plate licences. Municipalities must always be correct in delineating their jurisdiction. Such 
questions will always be subject to a standard of review of correctness.  

The evolution of the municipality has produced a shift in the proper approach to interpreting statutes that 
empower municipalities. A broad and purposive approach to the interpretation of municipal legislation reflects the 

http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5FDB-9691-DY33-B3X2-00000-00&context=
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true nature of modern municipalities which require greater flexibility in fulfilling their statutory purposes and is 
consistent with the Court's approach to statutory interpretation generally. The Municipal Government Act reflects 
the modern method of drafting municipal legislation which must be construed using this broad and purposive 
approach.  

Under the Municipal Government Act the City still has the power to limit the issuance of taxi plate licences. 
There is no indication in the Act that the legislature intended to remove the municipality's power to limit the 
number of taxi plate licences. To the contrary, s. 9(b) indicates that the legislature sought to enhance the City's 
powers under the Act. Further, the respondents' narrow interpretation cannot be reconciled with the language of 
the Act. Section 7 which empowers municipalities to pass bylaws respecting business must be read with s. 8 of 
the Act illustrating some of the broad powers exercisable by a municipality. The power to limit the number of 
licences could fall under either s. 8(a), the power to regulate, or s. 8(c), the power to provide for a system of 
licences. Thus, the City has the power under the Act to pass bylaws limiting the number of taxi plate licences.  
 

 
 
 

Cases Cited  
 
Referred to: Nanaimo (City) v. Rascal Trucking Ltd., [2000] 1 S.C.R. 342, 2000 SCC 13; Shell Canada Products 
Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231; Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559, 
2002 SCC 42; Merritt v. City of Toronto (1895), 22 O.A.R. 205. 
 

Statutes and Regulations Cited  
 
Alberta Bill of Rights, R.S.A. 2000, c. A-14, s. 1. 
 
Canadian Charter of Rights and Freedoms, ss. 6, 7, 15. 
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Cities Act, S.S. 2002, c. C-11.1. 
 
City of Calgary, Bylaw No. 91/77, Taxi Business Bylaw (April 18, 1977), ss. 7(1), 9.1(a), (b) [am. 23M93], 9.2(a), 
(b), 9.3(a). 
 
Gaming and Liquor Act, R.S.A. 2000, c. G-1, s. 37(1)(d). 
 
Interpretation Act, R.S.A. 2000, c. I-8, s. 10. 
 
Municipal Act, R.S.Y. 2002, c. 154. 
 
Municipal Act, S.M. 1996, c. 58, C.C.S.M. c. M225. 
 
Municipal Act, 2001, S.O. 2001, c. 25. 
 
Municipal Government Act, R.S.A. 1980, c. M-26, ss. 234(1) [am. 1991, c. 23, s. 3(13)], (2)(a) [idem], (b) [idem], 8. 
 
Municipal Government Act, S.A. 1994, c. M-26.1 [now R.S.A. 2000, c. 26], ss. 3,  7, 8, 9, 70-75, 715. 
 
Municipal Government Act, S.N.S. 1998, c. 18. 
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The judgment of the Court was delivered by 
 

BASTARACHE J. 

I. Overview 
 
1  The City of Calgary (the "City") regulates its taxi industry by virtue of Bylaw No. 91/77, the Taxi Business Bylaw 
(the "bylaw"), which sets out several licensing requirements. Among them is a requirement that all taxi vehicles 
have a taxi plate licence. In 1986, the City's Taxi Commission adopted a restricted entry system for the taxi 
business to increase efficiency and stability, and accordingly froze the number of taxi plate licences. The freeze 
was continued in 1993 under s. 9.1 of the bylaw. Other sections of the bylaw permitted the transfer of licences and 
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the creation of a lottery system to distribute revoked or relinquished licences. The following year, the provincial 
government enacted a new Municipal Government Act, S.A. 1994, c. M-26.1 (now R.S.A. 2000, c. M-26). Section 
715 of the new Act deemed the existing bylaw to have the same effect as if it had been passed under the new Act. 
 
2  The respondents, the United Taxi Drivers' Fellowship of Southern Alberta, Rashpal Singh Gosal, Haringer Singh 
Dhesi, Aero Cab Ltd. and Air Linker Cab Ltd., challenged the validity of the freeze and the lottery process. The 
respondents sought a declaration that the City's actions were: ultra vires the City's governing legislation, the 
Municipal Government Act; a violation of the common law rule prohibiting municipalities from enacting 
discriminatory legislation; and an unconstitutional violation of their mobility rights, their right to liberty and their right 
to be free from discrimination as guaranteed by ss. 6, 7 and 15 of the Canadian Charter of Rights and Freedoms. 
The only issue before this Court is whether the City's freeze on the issuance of taxi plate licences [page489] was 
ultra vires the City under the Municipal Government Act. 
 
3  The trial judge concluded that the City had the authority under the Municipal Government Act to limit the number 
of taxi plate licences: (1998), 60 Alta. L.R. (3d) 165, 1998 ABQB 184. The majority of the Court of Appeal 
disagreed: [2002] 8 W.W.R. 51, 2002 ABCA 131. Wittmann J.A., writing for the majority, concluded that while the 
old Municipal Government Act expressly granted the City the power to limit the number of taxi plate licences, the 
new Act did not. O'Leary J.A., in dissent, held that the new Municipal Government Act expressly and impliedly 
authorized the limit on the issuance of taxi plate licences. 
 

II. Relevant Statutory Provisions 
 
4  City of Calgary, Bylaw No. 91/77 (Taxi Business Bylaw) 

 
7. 

 
(1) 

 
 

 
The Commission may limit the number of taxi licenses, which may be issued in any one-
license period. 

 
 

 
... 

 
9.1 

 
 

 
(a)
 

 
 

 
The prohibition on the issuance of any new taxi licenses for the operation of a regular 
class taxi instituted by the Taxi Commission as of February 6, 1986, and continued by 
the Taxi Commission up to the date of the passage of this Bylaw, is hereby continued 
and the Taxi Commission shall issue no new licenses for the operation of a regular class 
taxi but only renew to licensees, in accordance with the Taxi Business Bylaw, such 
regular class taxi licenses as were issued to such licensees for the previous license 
year. 

 
 

 

(b) Notwithstanding subsection (a) the Taxi Commission may issue licenses in accordance with 
the lottery provisions described in Section 9(28) ... . 

9.2 (a) "immediate family member" means the spouse, siblings or children of the taxi licensee. 
 

[page490] 
 
 

 

(b) Notwithstanding section 9(15) a taxi license held by a deceased taxi licensee shall be capable 
of being transferred to the estate of the deceased licensee, or to an immediate family member 
of the deceased, if the transfer occurs without remuneration from the estate of the deceased to 
the transferee. 

 
... 

 
9.3 

 
 

 
(a)
 

 
 

 
The licensee of a taxi license shall not transfer or otherwise dispose of a taxi license 
unless: 
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(1) the licensee does so in accordance with this Bylaw and the regulations; and 

(2) the licensee pays the license transfer fee as set out in this Bylaw. 
 
Municipal Government Act, R.S.A. 1980, c. M-26 
 

234(1) A council may pass by-laws licensing, regulating and controlling the taxi and limousine business. 

(2) Without restricting the generality of the foregoing a council may pass by-laws to 

(a) establish and specify the rates or fares that may be charged for hire of taxis and limousines; 

(b) limit the number of taxi and limousine licences that may be issued in the municipality having 
regard to its population or the area to be served in it or by any other means the council considers 
to be just and equitable; 

 
... 
 

(8) A council, by by-law, may establish a commission to be known as the taxi commission 

(a) which shall be composed of the number of resident electors the council selects including, if it 
seems desirable, any members of council or officials of the municipality who are considered 
appropriate, and 

(b) which may exercise any power or make any decisions which the council may make pursuant to this 
section as the by-law provides. 

 
[page491] 

 
 

 
Municipal Government Act, S.A. 1994, c. M-26.1 
 

3 The purposes of a municipality are 

(a) to provide good government, 

(b) to provide services, facilities or other things that, in the opinion of council, are necessary or 
desirable for all or a part of the municipality, and 

(c) to develop and maintain safe and viable communities. 
 

... 
 

7 A council may pass bylaws for municipal purposes respecting the following matters: 

(a) the safety, health and welfare of people and the protection of people and property; 
 

... 
 

(d) transport and transportation systems; 

(e) businesses, business activities and persons engaged in business; ... 

8 Without restricting section 7, a council may in a bylaw passed under this Division 

(a) regulate or prohibit; 

(b) deal with any development, activity, industry, business or thing in different ways, divide each of 
them into classes and deal with each class in different ways; 



 
United Taxi Drivers' Fellowship of Southern Alberta v.  Calgary (City), [2004] 1 S.C.R. 485 

  Page 7 of 10 

(c) provide for a system of licences, permits or approvals, including ... : 
 

... 
 

(iii) prohibiting any development, activity, industry, business or thing until a licence, permit or 
approval has been granted; 

(iv) providing that terms and conditions may be imposed on any licence, permit or approval, 
[page492] the nature of the terms and conditions and who may impose them; 

(v) setting out the conditions that must be met before a licence, permit or approval is granted 
or renewed, the nature of the conditions and who may impose them; 

(vi) providing for the duration of licences, permits and approvals and their suspension or 
cancellation for failure to comply with a term or condition of the bylaw or for any other 
reason specified in the bylaw; 

 
... 
 

9 The power to pass bylaws under this Division is stated in general terms to 

(a) give broad authority to councils and to respect their right to govern municipalities in whatever 
way the councils consider appropriate, within the jurisdiction given to them under this or any 
other enactment, and 

(b) enhance the ability of councils to respond to present and future issues in their municipalities. 
 

... 
 

715 A bylaw passed by a council under the former Municipal Government Act ... continues with the same 
effect as if it had been passed under this Act. 

III. Analysis 

A. The Standard of Review 
 
5  The only question in this case is whether the freeze on the issuance of taxi plate licences was ultra vires the City 
under the Municipal Government Act. M unicipalities do not possess any greater institutional competence or 
expertise than the courts in delineating their jurisdiction. Such a question will always be reviewed on a standard of 
correctness: Nanaimo (City) v. Rascal Trucking Ltd., [2000] 1 S.C.R. 342 , 2000 SCC 13, at para. 29. There is no 
need to engage in the pragmatic and functional approach in a review for vires; such an inquiry is [page493] only 
required where a municipality's adjudicative or policy-making function is being exercised. 
 

B. The Proper Approach to the Interpretation of Municipal Powers 
 
6  The evolution of the modern municipality has produced a shift in the proper approach to the interpretation of 
statutes empowering municipalities. This notable shift in the nature of municipalities was acknowledged by 
McLachlin J. (as she then was) in Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231, at pp. 244-
45. The "benevolent" and "strict" construction dichotomy has been set aside, and a broad and purposive approach 
to the interpretation of municipal powers has been embraced: Nanaimo, supra, at para. 18. This interpretive 
approach has evolved concomitantly with the modern method of drafting municipal legislation. Several provinces 
have moved away from the practice of granting municipalities specific powers in particular subject areas, choosing 
instead to confer them broad authority over generally defined matters: The Municipal Act, S.M. 1996, c. 58, 
C.C.S.M. c. M225; Municipal Government Act, S.N.S. 1998, c. 18; Municipal Act, R.S.Y. 2002, c. 154; Municipal 

Act, 2001, S.O. 2001, c. 25; The Cities Act, S.S. 2002, c. C-11.1. This shift in legislative drafting reflects the true 
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nature of modern municipalities which require greater flexibility in fulfilling their statutory purposes: Shell Canada, at 
pp. 238 and 245. 
 
7  Alberta's Municipal Government Act follows the modern method of drafting municipal legislation. The legislature's 
intention to enhance the powers of its municipalities by drafting the bylaw passing provisions of the Act in broad and 
general terms is expressly stated in s. 9. Accordingly, to determine whether a municipality is authorized to exercise 
a certain power, such as limiting the issuance of taxi plate licences, the provisions of the Act must be construed in a 
broad and purposive manner. 

 
[page494] 

 
 

 
8  A broad and purposive approach to the interpretation of municipal legislation is also consistent with this Court's 
approach to statutory interpretation generally. The contextual approach requires "the words of an Act ... to be read 
in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the 
object of the Act, and the intention of Parliament": E. A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87; 
Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559, 2002 SCC 42, at para. 26. This approach is also 
consistent with s. 10 of Alberta's Interpretation Act, R.S.A. 2000, c. I-8, which provides that every provincial 
enactment must be given a fair, large and liberal construction and interpretation that best ensures the attainment of 
its objects. 
 

C. The City's Power to Limit the Number of Licences 
 
9  The respondents argue that the City does not have the power to limit the number of taxi plate licences under the 
Act. They submit that the authority to regulate has never implied numerical limits and that ss. 7 and 8 of the current 
Municipal Government Act, unlike s. 234 of the previous Municipal Government Act, neither expressly nor impliedly 
grant a municipality the power to limit the number of taxi plate licences. The respondents argue that while the Act 
expands the "matters" over which municipalities may enact bylaws under s. 7, the Act limits the "powers" 
exercisable by municipalities to those expressly specified. As the power to limit the number of taxi plate licences is 
not expressly specified in s. 8, the respondents allege it has been abolished. 
 
10  In my respectful opinion, the respondents' argument must fail. 
 
11  It is well established that the legislature is presumed not to alter the law by implication: Sullivan and Driedger on 

the Construction of Statutes (4th ed. 2002), at p. 395. Rather, where it intends to depart from prevailing law, the 
legislature will do so expressly. Here, there is no indication in the Act that the legislature intended to remove the 
municipality's [page495] power to limit the number of taxi plate licences. To the contrary, s. 9(b) indicates that the 
legislature did not intend to curtail the powers exercised by municipalities but rather sought to enhance those 
powers under the new Act subject to the limitations in ss. 70 to 75, which do not preclude limiting the number of taxi 
licences. It is inconceivable, in my view, that the legislature would have intended to indirectly limit the ability of 
municipalities to regulate the taxi industry according to a practice dating 15 years and to adopt the restrictive 
approach defined in Merritt v. City of Toronto (1895), 22 O.A.R. 205, at pp. 207-8, simply by changing its method of 
drafting legislation. The new method was in fact specifically designed to avoid the need for listing specific matters 
and powers. Accordingly, a provision explicitly limiting the number of licences such as s. 13(1)(a) of the Wildlife Act, 
R.S.A. 2000, c. W-10, and s. 37(1)(d) of the Gaming and Liquor Act, R.S.A. 2000, c. G-1, is unnecessary. 
 
12  The respondents' narrow interpretation cannot be reconciled with the language of the Act. According to the 
respondents, the broad authority conferred on municipalities only applies to s. 7 which deals exclusively with 
matters and not to s. 8 which deals exclusively with powers. I disagree. First, s. 9 clearly states that the power to 
pass bylaws is stated in general terms to "give broad authority" in respect of matters attributed to them. Second, to 
accept this matter/power distinction renders the opening words of s. 8, "[w]ithout restricting section 7", useless. 
Rather, ss. 7 and 8 must be read together, as one is without restriction to the other. Section 8 is supplementary to s. 
7 and speaks of the "broad authority" mentioned in s. 9. On this reading of ss. 7, 8 and 9 the respondents' 
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interpretation must be rejected because their narrow and literal approach to s. 8 effectively restricts s. 7, which 
grants the power to regulate businesses. 

 
[page496] 

 
 

 
13  Applying a broad and purposive interpretation, ss. 7 and 8 grant the City the power to pass bylaws limiting the 
number of taxi plate licences. As discussed, s. 8 supplements s. 7 by illustrating some of the broad powers 
exercisable by a municipality. Here the power to limit the number of licences could fall under either s. 8(a), the 
power to regulate, or s. 8(c), the power to provide for a system of licences. To "regulate", as defined in the Oxford 

English Dictionary (2nd ed. 1989), vol. XIII, is "subject to ... restrictions". Thus, as O'Leary J.A. in dissent aptly 
stated, the "jurisdiction to regulate the taxi business necessarily implies the authority to limit the number of TPLs 
[taxi plate licences] issued": para. 202. This accords with the legislative history. 
 
14  The power to limit the issuance of licences also falls under the power to provide for a system of licences under 
s. 8(c). Sections 8(c)(i) through (vi) represent some of the types of bylaws that provide for a system of licences. The 
use of the word "including" indicates that the list is non-exhaustive; therefore, any type of bylaw that is consistent 
with the list is authorized. There is clearly no room for the application of the expressio unius est exclusio alterius 
principle advocated by the respondents. Common to each of the provisions is the power to impose limitations on 
licences such as setting out the conditions that must be satisfied before a licence is granted or renewed. The bylaw 
limiting the number of taxi plate licences is consistent with the examples provided as it also imposes a specific limit 
on a licensed activity. 
 
15  The respondents have also argued that the bylaw is inconsistent with the right to enjoyment of property 
protected by the Alberta Bill of Rights, R.S.A. 2000, c. A-14, s. 1, and with s. 3 of the Municipal Government Act 
which provides that the purposes of municipalities are good governance and the development and maintenance of 
safe and viable communities. Both arguments relate to the effects of the bylaw which the respondents allege have 
transformed taxi licences into an expensive commodity benefiting a small group of brokers. 

 
[page497] 

 
 

 
16  As noted earlier in these reasons, there is no challenge before this Court to the legislation based on the Charter 
and no record to support the allegation now being made that the Alberta Bill of Rights has been breached. This 
Court in Bell ExpressVu, supra, at para. 62, held that absent any challenge on constitutional grounds, courts are 
bound to interpret and apply statutes in accordance with the sovereign intent of the legislature. In this case, I find no 
ambiguity in the legislation that would bring me to consider whether the Act is reflective of Charter values and no 
reason to question the authority of the Council for the City of Calgary to decide the best interests of its citizens in 
the regulation of the taxi industry. Here, as in Bell ExpressVu, some citizens are affected by the restrictions 
imposed, but this has no bearing on the jurisdiction of the municipal government to regulate. 
 
17  Accordingly, the City of Calgary was authorized under the Act to enact Bylaw 91/77. 
 

IV. Conclusion 
 
18  The appeal is allowed with costs throughout. 
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Philippe Adrien, Emilia Berardi, Paul Creador, Lorenzo Abel Vasquez and Lindy Wagner on their own behalf and on 
behalf of the other former employees of Rizzo & Rizzo Shoes Limited, appellants; v. Zittrer, Siblin & Associates, 
Inc., Trustees in Bankruptcy of the Estate of Rizzo & Rizzo Shoes Limited, respondent, and The Ministry of Labour 
for the Province of Ontario, Employment Standards Branch, party. 
 
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO 
 
Case Summary  
 

Employment law — Bankruptcy — Termination pay and severance available when employment terminated 

by the employer — Whether bankruptcy can be said to be termination by the employer — Employment 

Standards Act, R.S.O. 1980, c. 137, ss. 7(5), 40(1), (7), 40a — Employment Standards Amendment Act, 1981, 

S.O. 1981, c. 22, s. 2(3) — Bankruptcy Act, R.S.C., 1985, c. B-3, s. 121(1) — Interpretation Act, R.S.O. 1990, c. 

I.11, ss. 10, 17. 

A bankrupt firm's employees lost their jobs when a receiving order was made with respect to the firm's property. 
All wages, salaries, commissions and vacation pay were paid to the date of the receiving order. The province's 
Ministry of Labour audited the firm's records to determine if any outstanding termination or severance pay was 
owing to former employees under the Employment Standards Act ("ESA") and delivered a proof of claim to the 
Trustee. The Trustee disallowed the claims on the ground that the bankruptcy of an employer does not constitute 
dismissal from employment and accordingly creates no entitlement to severance, termination or vacation pay 
under the ESA. The Ministry successfully appealed to the Ontario Court (General Division) but the Ontario Court 
of Appeal overturned that court's ruling and restored the Trustee's decision. The Ministry sought leave to appeal 
from the Court of Appeal judgment but discontinued its application. Following the discontinuance of the appeal, 
the Trustee paid a dividend to Rizzo's creditors, thereby leaving significantly less funds in the estate. 
Subsequently, the appellants, five former employees of Rizzo, moved to set aside the discontinuance, add 
themselves as parties to the proceedings, and requested and were granted an order granting them leave to 
appeal. At issue here is whether the termination of employment caused by the bankruptcy of an employer give 
rise to a claim provable in bankruptcy for termination pay and severance pay in accordance with the provisions of 
the ESA.  

 
  

Held: 
 
The appeal should be allowed. 

 
 

 At the heart of this conflict is an issue of statutory interpretation. Although the plain language of ss. 40 and 40a 
of the ESA suggests that termination pay and severance pay are payable only when the employer terminates the 
employment, statutory interpretation cannot be founded on the wording of the legislation alone. The words of an 
Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the 
scheme of the Act, the object of the Act, and the intention of Parliament. Moreover, s. 10 of Ontario's 
Interpretation Act provides that every Act "shall be deemed to be remedial" and directs that every Act shall 
"receive such fair, large and liberal construction and interpretation as will best ensure the attainment of the object 
of the Act according to its true intent, meaning and spirit".  

The objects of the ESA and of the termination and severance pay provisions themselves are broadly premised 
upon the need to protect employees. Finding ss. 40 and 40a to be inapplicable in bankruptcy situations is 
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incompatible with both the object of the ESA and the termination and severance pay provisions. The legislature 
does not intend to produce absurd consequences and such a consequence would result if employees dismissed 
before the bankruptcy were to be entitled to these benefits while those dismissed after a bankruptcy would not be 
so entitled. A distinction would be made between employees merely on the basis of the timing of their dismissal 
and such a result would arbitrarily deprive some of a means to cope with economic dislocation.  

The use of legislative history as a tool for determining the intention of the legislature is an entirely appropriate 
exercise. Section 2(3) of the Employment Standards Amendment Act, 1981 exempted from severance pay 
obligations employers who became bankrupt and lost control of their assets between the coming into force of the 
amendment and its receipt of royal assent. Section 2(3) necessarily implies that the severance pay obligation 
does in fact extend to bankrupt employers. If this were not the case, no readily apparent purpose would be 
served by this transitional provision. Further, since the ESA is benefits-conferring legislation, it ought to be 
interpreted in a broad and generous manner. Any doubt arising from difficulties of language should be resolved 
in favour of the claimant.  

When the express words of ss. 40 and 40a are examined in their entire context, the words "terminated by an 
employer" must be interpreted to include termination resulting from the bankruptcy of the employer. The impetus 
behind the termination of employment has no bearing upon the ability of the dismissed employee to cope with 
the sudden economic dislocation caused by unemployment. As all dismissed employees are equally in need of 
the protections provided by the ESA, any distinction between employees whose termination resulted from the 
bankruptcy of their employer and those who have been terminated for some other reason would be arbitrary and 
inequitable. Such an interpretation would defeat the true meaning, intent and spirit of the ESA. Termination as a 
result of an employer's bankruptcy therefore does give rise to an unsecured claim provable in bankruptcy 
pursuant to s. 121 of the Bankruptcy Act for termination and severance pay in accordance with ss. 40 and 40a of 
the ESA. It was not necessary to address the applicability of s. 7(5) of the ESA.  
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Labour Relations and Employment Statute Law Amendment Act, 1995, S.O. 1995, c. 1, ss. 74(1), 75(1). 
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The judgment of the Court was delivered by 
 

IACOBUCCI J. 

 
1  This is an appeal by the former employees of a now bankrupt employer from an order disallowing their claims for 
termination pay (including vacation pay thereon) and severance pay. The case turns on an issue of statutory 
interpretation. Specifically, the appeal decides whether, under the relevant legislation in effect at the time of the 
bankruptcy, employees are entitled to claim termination and severance payments where their employment has 
been terminated by reason of their employer's bankruptcy. 
 

1. Facts 
 
2  Prior to its bankruptcy, Rizzo & Rizzo Shoes Limited ("Rizzo") owned and operated a chain of retail shoe stores 
across Canada. Approximately 65 percent of those stores were located in Ontario. On April 13, 1989, a petition in 
bankruptcy was filed against the chain. The following day, a receiving order was made on consent in respect of 
Rizzo's property. Upon the making of that order, the employment of Rizzo's employees came to an end. 
 
3  Pursuant to the receiving order, the respondent, Zittrer, Siblin & Associates, Inc. (the "Trustee") was appointed as 
trustee in bankruptcy of Rizzo's estate. The Bank of Nova Scotia privately appointed Peat Marwick Limited ("PML") 
as receiver and manager. By the end of July 1989, PML had liquidated Rizzo's property and assets and closed the 
stores. PML paid all wages, salaries, commissions and vacation pay that had been earned by Rizzo's employees 
up to the date on which the receiving order was made. 
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4  In November 1989, the Ministry of Labour for the Province of Ontario, Employment Standards Branch (the 
"Ministry") audited Rizzo's records to determine if there was any outstanding termination or severance pay owing to 
former employees under the Employment Standards Act, R.S.O. 1980, c. 137, as amended (the "ESA"). On August 
23, 1990, the Ministry delivered a proof of claim to the respondent Trustee on behalf of the former employees of 
Rizzo for termination pay and vacation pay thereon in the amount of approximately $2.6 million and for severance 
pay totalling $14,215. The Trustee disallowed the claims, issuing a Notice of Disallowance on January 28, 1991. 
For the purposes of this appeal, the relevant ground for disallowing the claim was the Trustee's opinion that the 
bankruptcy of an employer does not constitute a dismissal from employment and thus, no entitlement to severance, 
termination or vacation pay is created under the ESA. 
 
5  The Ministry appealed the Trustee's decision to the Ontario Court (General Division) which reversed the 
Trustee's disallowance and allowed the claims as unsecured claims provable in bankruptcy. On appeal, the Ontario 
Court of Appeal overturned the trial court's ruling and restored the decision of the Trustee. The Ministry sought 
leave to appeal from the Court of Appeal judgment, but discontinued its application on August 30, 1993. Following 
the discontinuance of the appeal, the Trustee paid a dividend to Rizzo's creditors, thereby leaving significantly less 
funds in the estate. Subsequently, the appellants, five former employees of Rizzo, moved to set aside the 
discontinuance, add themselves as parties to the proceedings, and requested an order granting them leave to 
appeal. This Court's order granting those applications was issued on December 5, 1996. 
 

2. Relevant Statutory Provisions 
 
6  The relevant versions of the Bankruptcy Act (now the Bankruptcy and Insolvency Act) and the Employment 
Standards Act for the purposes of this appeal are R.S.C., 1985, c. B-3 (the "BA"), and R.S.O. 1980, c. 137, as 
amended to April 14, 1989 (the "ESA") respectively. 
 
Employment Standards Act, R.S.O. 1980, c. 137, as amended: 
 

7. -- 

(5) Every contract of employment shall be deemed to include the following provision: 

All severance pay and termination pay become payable and shall be paid by the employer to the 
employee in two weekly instalments beginning with the first full week following termination of 
employment and shall be allocated to such weeks accordingly. This provision does not apply to 
severance pay if the employee has elected to maintain a right of recall as provided in subsection 40a 
(7) of the Employment Standards Act. 

40. -- (1) No employer shall terminate the employment of an employee who has been employed for three 
months or more unless the employee gives, 

(a) one weeks notice in writing to the employee if his or her period of employment is less than one 
year; 

(b) two weeks notice in writing to the employee if his or her period of employment is one year or 
more but less than three years; 

(c) three weeks notice in writing to the employee if his or her period of employment is three years 
or more but less than four years; 

(d) four weeks notice in writing to the employee if his or her period of employment is four years or 
more but less than five years; 

(e) five weeks notice in writing to the employee if his or her period of employment is five years or 
more but less than six years; 
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(f) six weeks notice in writing to the employee if his or her period of employment is six years or 
more but less than seven years; 

(g) seven weeks notice in writing to the employee if his or her period of employment is seven 
years or more but less than eight years; 

(h) eight weeks notice in writing to the employee if his or her period of employment is eight years 
or more, 

and such notice has expired. 
 

. . . 
 

(7) Where the employment of an employee is terminated contrary to this section, 

(a) the employer shall pay termination pay in an amount equal to the wages that the employee 
would have been entitled to receive at his regular rate for a regular non-overtime work week for 
the period of notice prescribed by subsection (1) or (2), and any wages to which he is entitled; 

 
. . . 
 

40a . . . 

(1a) Where, 

(a) fifty or more employees have their employment terminated by an employer in a period of six 
months or less and the terminations are caused by the permanent discontinuance of all or part 
of the business of the employer at an establishment; or 

(b) one or more employees have their employment terminated by an employer with a payroll of 
$2.5 million or more, 

the employer shall pay severance pay to each employee whose employment has been terminated and who 
has been employed by the employer for five or more years. 

 
Employment Standards Amendment Act, 1981, S.O. 1981, c. 22 
 

2.--(1) Part XII of the said Act is amended by adding thereto the following section: 
 
. . . 
 

(3) Section 40a of the said Act does not apply to an employer who became a bankrupt or an 
insolvent person within the meaning of the Bankruptcy Act (Canada) and whose assets have 
been distributed among his creditors or to an employer whose proposal within the meaning of 
the Bankruptcy Act (Canada) has been accepted by his creditors in the period from and 
including the 1st day of January, 1981, to and including the day immediately before the day 
this Act receives Royal Assent. 

 
Bankruptcy Act, R.S.C., 1985, c. B-3 
 

121. (1) All debts and liabilities, present or future, to which the bankrupt is subject at the date of the 
bankruptcy or to which he may become subject before his discharge by reason of any obligation incurred 
before the date of the bankruptcy shall be deemed to be claims provable in proceedings under this Act. 

 
Interpretation Act, R.S.O. 1990, c. I.11 
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10. Every Act shall be deemed to be remedial, whether its immediate purport is to direct the doing of 
anything that the Legislature deems to be for the public good or to prevent or punish the doing of any thing 
that it deems to be contrary to the public good, and shall accordingly receive such fair, large and liberal 
construction and interpretation as will best ensure the attainment of the object of the Act according to its 
true intent, meaning and spirit. 

 
. . . 

 
17. The repeal or amendment of an Act shall be deemed not to be or to involve any declaration as to the 
previous state of the law. 

3. Judicial History 
 
A. Ontario Court (General Division) (1991), 6 O.R. (3d) 441 
 
7  Having disposed of several issues which do not arise on this appeal, Farley J. turned to the question of whether 
termination pay and severance pay are provable claims under the BA. Relying on U.F.C.W., Loc. 617P v. Royal 
Dressed Meats Inc. (Trustee of) (1989), 76 C.B.R. (N.S.) 86 (Ont. S.C. in Bankruptcy), he found that it is clear that 
claims for termination and severance pay are provable in bankruptcy where the statutory obligation to provide such 
payments arose prior to the bankruptcy. Accordingly, he reasoned that the essential matter to be resolved in the 
case at bar was whether bankruptcy acted as a termination of employment thereby triggering the termination and 
severance pay provisions of the ESA such that liability for such payments would arise on bankruptcy as well. 
 
8  In addressing this question, Farley J. began by noting that the object and intent of the ESA is to provide minimum 
employment standards and to benefit and protect the interests of employees. Thus, he concluded that the ESA is 
remedial legislation and as such it should be interpreted in a fair, large and liberal manner to ensure that its object is 
attained according to its true meaning, spirit and intent. 
 
9  Farley J. then held that denying employees in this case the right to claim termination and severance pay would 
lead to the arbitrary and unfair result that an employee whose employment is terminated just prior to a bankruptcy 
would be entitled to termination and severance pay, whereas one whose employment is terminated by the 
bankruptcy itself would not have that right. This result, he stated, would defeat the intended working of the ESA. 
 
10  Farley J. saw no reason why the claims of the employees in the present case would not generally be 
contemplated as wages or other claims under the BA. He emphasized that the former employees in the case at bar 
had not alleged that termination pay and severance pay should receive a priority in the distribution of the estate, but 
merely that they are provable (unsecured and unpreferred) claims in a bankruptcy. For this reason, he found it 
inappropriate to make reference to authorities whose focus was the interpretation of priority provisions in the BA. 
 
11  Even if bankruptcy does not terminate the employment relationship so as to trigger the ESA termination and 
severance pay provisions, Farley J. was of the view that the employees in the instant case would nevertheless be 
entitled to such payments as these were liabilities incurred prior to the date of the bankruptcy by virtue of s. 7(5) of 
the ESA. He found that s. 7(5) deems every employment contract to include a provision to provide termination and 
severance pay following the termination of employment and concluded that a contingent obligation is thereby 
created for a bankrupt employer to make such payments from the outset of the relationship, long before the 
bankruptcy. 
 
12  Farley J. also considered s. 2(3) of the Employment Standards Amendment Act, 1981, S.O. 1981, c. 22 (the 
"ESAA"), which is a transitional provision that exempted certain bankrupt employers from the newly introduced 
severance pay obligations until the amendments received royal assent. He was of the view that this provision would 
not have been necessary if the obligations of employers upon termination of employment had not been intended to 
apply to bankrupt employers under the ESA. Farley J. concluded that the claim by Rizzo's former employees for 
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termination pay and severance pay could be provided as unsecured and unpreferred debts in a bankruptcy. 
Accordingly, he allowed the appeal from the decision of the Trustee. 
 
B. Ontario Court of Appeal (1995), 22 O.R. (3d) 385 
 
13  Austin J.A., writing for a unanimous court, began his analysis of the principal issue in this appeal by focussing 
upon the language of the termination pay and severance pay provisions of the ESA. He noted, at p. 390, that the 
termination pay provisions use phrases such as "[n]o employer shall terminate the employment of an employee" (s. 
40(1)), "the notice required by an employer to terminate the employment" (s. 40(2)), and "[a]n employer who has 
terminated or who proposes to terminate the employment of employees" (s. 40(5)). Turning to severance pay, he 
quoted s. 40a(1)(a) (at p. 391) which includes the phrase "employees have their employment terminated by an 
employer". Austin J.A. concluded that this language limits the obligation to provide termination and severance pay 
to situations in which the employer terminates the employment. The operation of the ESA, he stated, is not 
triggered by the termination of employment resulting from an act of law such as bankruptcy. 
 
14  In support of his conclusion, Austin J.A. reviewed the leading cases in this area of law. He cited Re Malone 
Lynch Securities Ltd., [1972] 3 O.R. 725 (S.C. in bankruptcy), wherein Houlden J. (as he then was) concluded that 
the ESA termination pay provisions were not designed to apply to a bankrupt employer. He also relied upon Re 
Kemp Products Ltd. (1978), 27 C.B.R. (N.S.) 1 (Ont. S.C. in bankruptcy), for the proposition that the bankruptcy of a 
company at the instance of a creditor does not constitute dismissal. He concluded as follows at p. 395: 
 

The plain language of ss. 40 and 40a does not give rise to any liability to pay termination or severance pay 
except where the employment is terminated by the employer. In our case, the employment was terminated, 
not by the employer, but by the making of a receiving order against Rizzo on April 14, 1989, following a 
petition by one of its creditors. No entitlement to either termination or severance pay ever arose. 

 
15  Regarding s. 7(5) of the ESA, Austin J.A. rejected the trial judge's interpretation and found that the section does 
not create a liability. Rather, in his opinion, it merely states when a liability otherwise created is to be paid and 
therefore it was not considered relevant to the issue before the court. Similarly, Austin J.A. did not accept the lower 
court's view of s. 2(3), the transitional provision in the ESAA. He found that that section had no effect upon the 
intention of the Legislature as evidenced by the terminology used in ss. 40 and 40a. 
 
16  Austin J.A. concluded that, because the employment of Rizzo's former employees was terminated by the order 
of bankruptcy and not by the act of the employer, no liability arose with respect to termination, severance or 
vacation pay. The order of the trial judge was set aside and the Trustee's disallowance of the claims was restored. 
 

4. Issues 
 
17  This appeal raises one issue: does the termination of employment caused by the bankruptcy of an employer 
give rise to a claim provable in bankruptcy for termination pay and severance pay in accordance with the provisions 
of the ESA? 
 

5. Analysis 
 
18  The statutory obligation upon employers to provide both termination pay and severance pay is governed by ss. 
40 and 40a of the ESA, respectively. The Court of Appeal noted that the plain language of those provisions 
suggests that termination pay and severance pay are payable only when the employer terminates the employment. 
For example, the opening words of s. 40(1) are: "No employer shall terminate the employment of an employee. . . ." 
Similarly, s. 40a(1a) begins with the words, "Where . . . fifty or more employees have their employment terminated 
by an employer. . . ." Therefore, the question on which this appeal turns is whether, when bankruptcy occurs, the 
employment can be said to be terminated "by an employer". 
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19  The Court of Appeal answered this question in the negative, holding that, where an employer is petitioned into 
bankruptcy by a creditor, the employment of its employees is not terminated "by an employer", but rather by 
operation of law. Thus, the Court of Appeal reasoned that, in the circumstances of the present case, the ESA 
termination pay and severance pay provisions were not applicable and no obligations arose. In answer, the 
appellants submit that the phrase "terminated by an employer" is best interpreted as reflecting a distinction between 
involuntary and voluntary termination of employment. It is their position that this language was intended to relieve 
employers of their obligation to pay termination and severance pay when employees leave their jobs voluntarily. 
However, the appellants maintain that where an employee's employment is involuntarily terminated by reason of 
their employer's bankruptcy, this constitutes termination "by an employer" for the purpose of triggering entitlement 
to termination and severance pay under the ESA. 
 
20  At the heart of this conflict is an issue of statutory interpretation. Consistent with the findings of the Court of 
Appeal, the plain meaning of the words of the provisions here in question appears to restrict the obligation to pay 
termination and severance pay to those employers who have actively terminated the employment of their 
employees. At first blush, bankruptcy does not fit comfortably into this interpretation. However, with respect, I 
believe this analysis is incomplete. 
 
21  Although much has been written about the interpretation of legislation (see, e.g., Ruth Sullivan, Statutory 
Interpretation (1997); Ruth Sullivan, Driedger on the Construction of Statutes (3rd ed. 1994) (hereinafter 
"Construction of Statutes"); Pierre-André Côté, The Interpretation of Legislation in Canada (2nd ed. 1991)), Elmer 
Driedger in Construction of Statutes (2nd ed. 1983) best encapsulates the approach upon which I prefer to rely. He 
recognizes that statutory interpretation cannot be founded on the wording of the legislation alone. At p. 87 he 
states: 
 

Today there is only one principle or approach, namely, the words of an Act are to be read in their entire 
context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of 
the Act, and the intention of Parliament. 

 
Recent cases which have cited the above passage with approval include: R. v. Hydro-Québec, [1997] 1 S.C.R. 213; 
Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411; Verdun v. Toronto-Dominion Bank, [1996] 3 

S.C.R. 550; Friesen v. Canada, [1995] 3 S.C.R. 103. 
 
22  I also rely upon s. 10 of the Interpretation Act, R.S.O. 1980, c. 219, which provides that every Act "shall be 
deemed to be remedial" and directs that every Act shall "receive such fair, large and liberal construction and 
interpretation as will best ensure the attainment of the object of the Act according to its true intent, meaning and 
spirit". 
 
23  Although the Court of Appeal looked to the plain meaning of the specific provisions in question in the present 
case, with respect, I believe that the court did not pay sufficient attention to the scheme of the ESA, its object or the 
intention of the legislature; nor was the context of the words in issue appropriately recognized. I now turn to a 
discussion of these issues. 
 
24  In Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986, at p. 1002, the majority of this Court recognized the 
importance that our society accords to employment and the fundamental role that it has assumed in the life of the 
individual. The manner in which employment can be terminated was said to be equally important (see also Wallace 
v. United Grain Growers Ltd., [1997] 3 S.C.R. 701). It was in this context that the majority in Machtinger described, 
at p. 1003, the object of the ESA as being the protection of ". . . the interests of employees by requiring employers 
to comply with certain minimum standards, including minimum periods of notice of termination". Accordingly, the 
majority concluded, at p. 1003, that, ". . . an interpretation of the Act which encourages employers to comply with 
the minimum requirements of the Act, and so extends its protections to as many employees as possible, is to be 
favoured over one that does not". 
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25  The objects of the termination and severance pay provisions themselves are also broadly premised upon the 
need to protect employees. Section 40 of the ESA requires employers to give their employees reasonable notice of 
termination based upon length of service. One of the primary purposes of this notice period is to provide employees 
with an opportunity to take preparatory measures and seek alternative employment. It follows that s. 40(7)(a), which 
provides for termination pay in lieu of notice when an employer has failed to give the required statutory notice, is 
intended to "cushion" employees against the adverse effects of economic dislocation likely to follow from the 
absence of an opportunity to search for alternative employment. (Innis Christie, Geoffrey England and Brent Cotter, 
Employment Law in Canada (2nd ed. 1993), at pp. 572-81.) 
 
26  Similarly, s. 40a, which provides for severance pay, acts to compensate long-serving employees for their years 
of service and investment in the employer's business and for the special losses they suffer when their employment 
terminates. In R. v. TNT Canada Inc. (1996), 27 O.R. (3d) 546, Robins J.A. quoted with approval at pp. 556-57 from 
the words of D. D. Carter in the course of an employment standards determination in Re Telegram Publishing Co. v. 
Zwelling (1972), 1 L.A.C. (2d) 1 (Ont.), at p. 19, wherein he described the role of severance pay as follows: 
 

Severance pay recognizes that an employee does make an investment in his employer's business -- the 
extent of this investment being directly related to the length of the employee's service. This investment is 
the seniority that the employee builds up during his years of service. . . . Upon termination of the 
employment relationship, this investment of years of service is lost, and the employee must start to rebuild 
seniority at another place of work. The severance pay, based on length of service, is some compensation 
for this loss of investment. 

 
27  In my opinion, the consequences or effects which result from the Court of Appeal's interpretation of ss. 40 and 
40a of the ESA are incompatible with both the object of the Act and with the object of the termination and severance 
pay provisions themselves. It is a well established principle of statutory interpretation that the legislature does not 
intend to produce absurd consequences. According to Côté, supra, an interpretation can be considered absurd if it 
leads to ridiculous or frivolous consequences, if it is extremely unreasonable or inequitable, if it is illogical or 
incoherent, or if it is incompatible with other provisions or with the object of the legislative enactment (at pp. 378-
80). Sullivan echoes these comments noting that a label of absurdity can be attached to interpretations which 
defeat the purpose of a statute or render some aspect of it pointless or futile (Sullivan, Construction of Statutes, 
supra, at p. 88). 
 
28  The trial judge properly noted that, if the ESA termination and severance pay provisions do not apply in 
circumstances of bankruptcy, those employees "fortunate" enough to have been dismissed the day before a 
bankruptcy would be entitled to such payments, but those terminated on the day the bankruptcy becomes final 
would not be so entitled. In my view, the absurdity of this consequence is particularly evident in a unionized 
workplace where seniority is a factor in determining the order of lay-off. The more senior the employee, the larger 
the investment he or she has made in the employer and the greater the entitlement to termination and severance 
pay. However, it is the more senior personnel who are likely to be employed up until the time of the bankruptcy and 
who would thereby lose their entitlements to these payments. 
 
29  If the Court of Appeal's interpretation of the termination and severance pay provisions is correct, it would be 
acceptable to distinguish between employees merely on the basis of the timing of their dismissal. It seems to me 
that such a result would arbitrarily deprive some employees of a means to cope with the economic dislocation 
caused by unemployment. In this way the protections of the ESA would be limited rather than extended, thereby 
defeating the intended working of the legislation. In my opinion, this is an unreasonable result. 
 
30  In addition to the termination and severance pay provisions, both the appellants and the respondent relied upon 
various other sections of the ESA to advance their arguments regarding the intention of the legislature. In my view, 
although the majority of these sections offer little interpretive assistance, one transitional provision is particularly 
instructive. In 1981, s. 2(1) of the ESAA introduced s. 40a, the severance pay provision, to the ESA. Section 2(2) 
deemed that provision to come into force on January 1, 1981. Section 2(3), the transitional provision in question 
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provided as follows: 
 

2. . . . 

(3) Section 40a of the said Act does not apply to an employer who became a bankrupt or an 
insolvent person within the meaning of the Bankruptcy Act (Canada) and whose assets have 
been distributed among his creditors or to an employer whose proposal within the meaning of 
the Bankruptcy Act (Canada) has been accepted by his creditors in the period from and 
including the 1st day of January, 1981, to and including the day immediately before the day 
this Act receives Royal Assent. 

 
31  The Court of Appeal found that it was neither necessary nor appropriate to determine the intention of the 
legislature in enacting this provisional subsection. Nevertheless, the court took the position that the intention of the 
legislature as evidenced by the introductory words of ss. 40 and 40a was clear, namely, that termination by reason 
of a bankruptcy will not trigger the severance and termination pay obligations of the ESA. The court held that this 
intention remained unchanged by the introduction of the transitional provision. With respect, I do not agree with 
either of these findings. Firstly, in my opinion, the use of legislative history as a tool for determining the intention of 
the legislature is an entirely appropriate exercise and one which has often been employed by this Court (see, e.g., 
R. v. Vasil, [1981] 1 S.C.R. 469, at p. 487; Paul v. The Queen, [1982] 1 S.C.R. 621, at pp. 635, 653 and 660). 
Secondly, I believe that the transitional provision indicates that the Legislature intended that termination and 
severance pay obligations should arise upon an employers' bankruptcy. 
 
32  In my view, by extending an exemption to employers who became bankrupt and lost control of their assets 
between the coming into force of the amendment and its receipt of royal assent, s. 2(3) necessarily implies that the 
severance pay obligation does in fact extend to bankrupt employers. It seems to me that, if this were not the case, 
no readily apparent purpose would be served by this transitional provision. 
 
33  I find support for my conclusion in the decision of Saunders J. in Royal Dressed Meats Inc., supra. Having 
reviewed s. 2(3) of the ESAA, he commented as follows (at p. 89): 
 

. . . any doubt about the intention of the Ontario Legislature has been put to rest, in my opinion, by the 
transitional provision which introduced severance payments into the E.S.A. . . . it seems to me an 
inescapable inference that the legislature intended liability for severance payments to arise on a 
bankruptcy. That intention would, in my opinion, extend to termination payments which are similar in 
character. 

 
34  This interpretation is also consistent with statements made by the Minister of Labour at the time he introduced 
the 1981 amendments to the ESA. With regard to the new severance pay provision he stated: 
 

The circumstances surrounding a closure will govern the applicability of the severance pay legislation in 
some defined situations. For example, a bankrupt or insolvent firm will still be required to pay severance 
pay to employees to the extent that assets are available to satisfy their claims. 

 
. . . 

 
. . . the proposed severance pay measures will, as I indicated earlier, be retroactive to January 1 of this 
year. That retroactive provision, however, will not apply in those cases of bankruptcy and insolvency where 
the assets have already been distributed or where an agreement on a proposal to creditors has already 
been reached. 

(Legislature of Ontario Debates, 1st sess., 32nd Parl., June 4, 1981, at pp. 1236-37.) 
 
Moreover, in the legislative debates regarding the proposed amendments the Minister stated: 
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For purposes of retroactivity, severance pay will not apply to bankruptcies under the Bankruptcy Act where 
assets have been distributed. However, once this act receives royal assent, employees in bankruptcy 
closures will be covered by the severance pay provisions. 

(Legislature of Ontario Debates, 1st sess., 32nd Parl., June 16, 1981, at p. 1699.) 
 
35  Although the frailties of Hansard evidence are many, this Court has recognized that it can play a limited role in 
the interpretation of legislation. Writing for the Court in R. v. Morgentaler, [1993] 3 S.C.R. 463, at p. 484, Sopinka J. 
stated: 
 

. . . until recently the courts have balked at admitting evidence of legislative debates and speeches. . . . The 
main criticism of such evidence has been that it cannot represent the "intent" of the legislature, an 
incorporeal body, but that is equally true of other forms of legislative history. Provided that the court 
remains mindful of the limited reliability and weight of Hansard evidence, it should be admitted as relevant 
to both the background and the purpose of legislation. 

 
36  Finally, with regard to the scheme of the legislation, since the ESA is a mechanism for providing minimum 
benefits and standards to protect the interests of employees, it can be characterized as benefits-conferring 
legislation. As such, according to several decisions of this Court, it ought to be interpreted in a broad and generous 
manner. Any doubt arising from difficulties of language should be resolved in favour of the claimant (see, e.g., 
Abrahams v. Attorney General of Canada, [1983] 1 S.C.R. 2, at p. 10; Hills v. Canada (Attorney General), [1988] 1 

S.C.R. 513, at p. 537). It seems to me that, by limiting its analysis to the plain meaning of ss. 40 and 40a of the 
ESA, the Court of Appeal adopted an overly restrictive approach that is inconsistent with the scheme of the Act. 
 
37  The Court of Appeal's reasons relied heavily upon the decision in Malone Lynch, supra. In Malone Lynch, 
Houlden J. held that s. 13, the group termination provision of the former ESA, R.S.O. 1970, c. 147, and the 
predecessor to s. 40 at issue in the present case, was not applicable where termination resulted from the 
bankruptcy of the employer. Section 13(2) of the ESA then in force provided that, if an employer wishes to terminate 
the employment of 50 or more employees, the employer must give notice of termination for the period prescribed in 
the regulations, "and until the expiry of such notice the terminations shall not take effect". Houlden J. reasoned that 
termination of employment through bankruptcy could not trigger the termination payment provision, as employees in 
this situation had not received the written notice required by the statute, and therefore could not be said to have 
been terminated in accordance with the Act. 
 
38  Two years after Malone Lynch was decided, the 1970 ESA termination pay provisions were amended by The 
Employment Standards Act, 1974, S.O. 1974, c. 112. As amended, s. 40(7) of the 1974 ESA eliminated the 
requirement that notice be given before termination can take effect. This provision makes it clear that termination 
pay is owing where an employer fails to give notice of termination and that employment terminates irrespective of 
whether or not proper notice has been given. Therefore, in my opinion it is clear that the Malone Lynch decision 
turned on statutory provisions which are materially different from those applicable in the instant case. It seems to 
me that Houlden J.'s holding goes no further than to say that the provisions of the 1970 ESA have no application to 
a bankrupt employer. For this reason, I do not accept the Malone Lynch decision as persuasive authority for the 
Court of Appeal's findings. I note that the courts in Royal Dressed Meats, supra, and British Columbia (Director of 
Employment Standards) v. Eland Distributors Ltd. (Trustee of) (1996), 40 C.B.R. (3d) 25 (B.C.S.C.), declined to rely 
upon Malone Lynch based upon similar reasoning. 
 
39  The Court of Appeal also relied upon Re Kemp Products Ltd., supra, for the proposition that although the 
employment relationship will terminate upon an employer's bankruptcy, this does not constitute a "dismissal". I note 
that this case did not arise under the provisions of the ESA. Rather, it turned on the interpretation of the term 
"dismissal" in what the complainant alleged to be an employment contract. As such, I do not accept it as 
authoritative jurisprudence in the circumstances of this case. For the reasons discussed above, I also disagree with 
the Court of Appeal's reliance on Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343 (C.A.), which cited the decision 
in Malone Lynch, supra, with approval. 
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40  As I see the matter, when the express words of ss. 40 and 40a of the ESA are examined in their entire context, 
there is ample support for the conclusion that the words "terminated by the employer" must be interpreted to include 
termination resulting from the bankruptcy of the employer. Using the broad and generous approach to interpretation 
appropriate for benefits-conferring legislation, I believe that these words can reasonably bear that construction (see 
R. v. Z. (D.A.), [1992] 2 S.C.R. 1025). I also note that the intention of the Legislature as evidenced in s. 2(3) of the 
ESAA, clearly favours this interpretation. Further, in my opinion, to deny employees the right to claim ESA 
termination and severance pay where their termination has resulted from their employer's bankruptcy, would be 
inconsistent with the purpose of the termination and severance pay provisions and would undermine the object of 
the ESA, namely, to protect the interests of as many employees as possible. 
 
41  In my view, the impetus behind the termination of employment has no bearing upon the ability of the dismissed 
employee to cope with the sudden economic dislocation caused by unemployment. As all dismissed employees are 
equally in need of the protections provided by the ESA, any distinction between employees whose termination 
resulted from the bankruptcy of their employer and those who have been terminated for some other reason would 
be arbitrary and inequitable. Further, I believe that such an interpretation would defeat the true meaning, intent and 
spirit of the ESA. Therefore, I conclude that termination as a result of an employer's bankruptcy does give rise to an 
unsecured claim provable in bankruptcy pursuant to s. 121 of the BA for termination and severance pay in 
accordance with ss. 40 and 40a of the ESA. Because of this conclusion, I do not find it necessary to address the 
alternative finding of the trial judge as to the applicability of s. 7(5) of the ESA. 
 
42  I note that subsequent to the Rizzo bankruptcy, the termination and severance pay provisions of the ESA 
underwent another amendment. Sections 74(1) and 75(1) of the Labour Relations and Employment Statute Law 
Amendment Act, 1995, S.O. 1995, c. 1, amend those provisions so that they now expressly provide that where 
employment is terminated by operation of law as a result of the bankruptcy of the employer, the employer will be 
deemed to have terminated the employment. However, s. 17 of the Interpretation Act directs that, "[t]he repeal or 
amendment of an Act shall be deemed not to be or to involve any declaration as to the previous state of the law". 
As a result, I note that the subsequent change in the legislation has played no role in determining the present 
appeal. 
 

6. Disposition and Costs 
 
43  I would allow the appeal and set aside paragraph 1 of the order of the Court of Appeal. In lieu thereof, I would 
substitute an order declaring that Rizzo's former employees are entitled to make claims for termination pay 
(including vacation pay due thereon) and severance pay as unsecured creditors. As to costs, the Ministry of Labour 
led no evidence regarding what effort it made in notifying or securing the consent of the Rizzo employees before it 
discontinued its application for leave to appeal to this Court on their behalf. In light of these circumstances, I would 
order that the costs in this Court be paid to the appellant by the Ministry on a party-and-party basis. I would not 
disturb the orders of the courts below with respect to costs. 
 
 

 
End of Document 
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REASONS FOR JUDGMENT

OF THE HONOURABLE MR. JUSTICE COTE

1. Facts
[1]                           Calgary City Council specially amended its land use bylaw to relax the side-yard requirements
for one partly-constructed private garage. The next-door neighbour attacks the City’s right so to legislate.
[2]                           “Eagle Ridge is one of Calgary’s most exclusive residential districts and is designated R.R. 1 in
the Land Use By-Law”, say the owners the Pencers. RR-1 differs from regular single-family districts
mainly in larger lot size and resulting larger side-yards. An owner cannot build on the side-yard. In Eagle
Ridge the Pencers and the Churgins lived side by side. The Pencers’ architect gave the City plans to
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rebuild a larger garage with room above. The land use by-law gave the Pencers an absolute right to build
it. Unfortunately, however, the architect put the garage too close to their neighbours the Churgins. The
by-law set a side-yard of 8 feet, but the plans left only 4 feet between the new garage and the lot line. By
the time that this was noticed, building was under way, and was mostly complete before the City issued a
stop-work order. The fencers applied to the Development Appeal Board to relax the rule. It refused to
relax it, finding “no evidence that a 50% relaxation to the side yard in this restricted residential single-
detached district was warranted …” and finding negative impact on the Churgins.
[3]                           These side-yard rules are in the land use by-law. The same by-law and the Planning Act ss.
139, 140 also give anyone the right to apply to amend the by-law. The Pencers did so. The Planning
Commission held a public meeting, then issued a full reasoned report recommending the 4-foot
relaxation. City Council then held a public hearing about these 4 feet. They considered the Planning
Commission’s report and competing petitions from neighbours, the majority of whom did not oppose the
relaxation. Conjecture is that Council may have heard somewhat different facts than had the
Development Appeal Board. (Only written submissions and formal Council minutes survive; the tapes do
not.) Council followed the Planning Commission’s recommendation, and changed the Pencers’ lot from
“RR-1 restricted” class to “direct control”. That allowed individual permission to build, for the avowed
purpose of allowing a garage 4 feet from the lot line.
2. This Lawsuit
[4]                           The Churgins sued to quash the amending by-law; only Mrs. Churgin now survives. There are
only two items of evidence: the by-laws, and Mr. Churgin’s affidavit reciting fairly non-controversial
history. He exhibited basic documents, and snapshots. After three days of argument, the chambers judge
issued detailed reasons holding that the amendment

(a)   exceeded City Council’s powers, and
(b)   was passed in bad faith and for improper purposes.

He declared the amending by-law illegal and quashed it. Responding to this appeal, Mrs. Churgin also
argues discrimination contrary to the Charter and deprivation of property contrary to the Alberta Bill of
Rights.
[5]                           The Churgins did not plead bad faith or improper motives, despite Rr. 113, 115. They
apparently started this suit by an ordinary notice of motion alleging 5 grounds for upsetting the amending
by-law. None of the 5 involves bad faith. Nor does the sole affidavit (by Mr. Churgin) suggest bad faith in
any form. None of the exhibits to his affidavit suggest bad faith or oblique motives. Neither the City nor
the Pencers gave any evidence in reply. This might well impede any finding of bad faith. In view of my
conclusions on the merits, however, I need not decide that.
[6]                           I will discuss Mrs. Churgin’s arguments in turn: power to pass this amendment, whose interest
it might serve, proof of bad faith, discrimination, and loss of enjoyment of property.
3. Power to Amend the By-Law
[7]                           Section 69(3)(c) of the Planning Act expressly allows a land-use by-law to set side-yards, but
Mrs. Churgin questions Council’s power to pass this amending by-law. She agrees that they can amend
the land-use by-law, and can use the procedure they used. She attacks only their using an amendment
to cure this particular problem.
[8]                           First Mrs. Churgin emphasizes the Development Appeal Board’s power to grant such
relaxations under s. 85 of the Planning Act. She says that Board is the sole legitimate forum. She and the
Chambers judge point out the limits to the power under s. 85. (No one argued any form of res judicata or
estoppel.)
[9]                           Doubtless the Board is one proper avenue, but one cannot logically deduce that it is the only
avenue. This court got extended argument about good planning precepts, and the scheme of the
Planning Act and its hierarchy of plans. The Act calls for adoption of more general plans before framing
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detailed zone-by-zone restrictions in a land use by-law. Mrs. Churgin suggests that such plans override
the by-law, citing Hartel Holdings Co. v. Calgary (1984) 1984 CanLII 137 (SCC), 8 D.L.R. (4th) 321
(S.C.C.). But it does not say so, and tends the other way (pp. 328, 330), saying what is in the plan is not
thereby in the by-law. As this case involves a side-yard, not an anomalous use, overall plans have little
relevance here. If any of the legislation were really ambiguous, then planning practice and plans would
help choose one of the rival interpretations. But without such ambiguity, good planning practice or plans
must give way to the words of the by-law. Calgary’s elected Council here may have acted wisely or
foolishly, either as between these two competing neighbours, or in the longer view of the planning
process. But (apart from the usual rules of administrative and municipal law) that tells us little about their
power so to act. If the Legislature gave Council this power to pass such by-laws, it gave them such power
for better or worse.
[10]                       Section 85 (letting the Development Appeal Board relax rules) contains nothing which would
cut down or block Council’s power to amend the by-law. See Napier v. Winnipeg (1962) 67 Man. R. 322,
328. No one points to anything anywhere which expressly restricts Council’s power to set side-yards or to
set rules for land use.
[11]                       Mrs. Churgin also questions Council’s power to use direct control for such a run-of-the-mill
building. Section 70 of the Planning Act says:

“70(1) A council that has adopted a general municipal plan, if it considers it desirable to exercise
particular control over the use and development of land or buildings within an area of the
municipality, may in its land use by-law designate that area as a direct control district.

(2) If a direct control district is designated, the council may regulate and control the use or
development of land or buildings in the district in any manner it considers necessary.”

(Emphasis added)

The Chambers judge concluded that Council may use this power only for an intended development too
unusual to regulate by uniform zone-wide rules. Those who proposed this section to the Legislature may
have thought of that, but nothing in s. 70 so limits it: Clifford v. Edmonton [1981] Alta. Unrep. Dec. 429
(C.A.); Taylor v. Edmonton (1981) 1981 ABCA 278 (CanLII), 33 A.R. 244, 254-55, 17 M.P.L.R. 1, 13-14
(C.A.). The Clifford case refused to upset spot zoning under this section by adding criteria. No one cited
anything in the Planning Act which cuts down either s. 70 or the general powers in that Act to pass land
use by-laws. Nor does reading s. 70 in the normal grammatical way produce any absurdity or gross
injustice. That reading upholds this amendment.
[12]                        Furthermore, Mrs. Churgin does not criticize all spot zoning. She questions only Council’s
power to spot zone retrospectively for concrete residential matters, founding her attack on section 50 of
Calgary’s land use by-law and section 4.1.1 of the Tables to its General Municipal Plan. Those sections
refer to direct control districts for proposed (future) unique developments. But the delegate (City Council)
itself created them; the enabling Legislature did not. So the paragraphs cannot dictate how to read s. 70
of the Planning Act, cannot cut it down, and cannot really help (for reasons given above).
[13]                       A basic principle of municipal law governs. An elected municipal council usually has power to
amend or repeal its by-laws; what it gave it may take away. The courts will not lightly find that it fettered,
or was empowered to fetter, its future power to legislate: 1 Rogers, Law of Canadian Municipal Corps. §
83.21 (2d ed.); Interpretation Act, s. 23(4); Clifford v. Edmonton (C.A.), supra. Mrs. Churgin would
distinguish the Clifford case because this lot was already classed as RR-1 with set development rules, so
this is not a “proposed” development; but the Clifford case also involved, and upheld, a change from an
existing commercial classification. The chambers judge would distinguish the unbuilt office tower in
Clifford because here the garage is almost built. Either distinction would yield startling results. Each is
found (if at all) only in Calgary’s General Municipal plan or land use by-law, so the argument is again
circular. It would force Council to lower itself by its own bootstraps. (The Planning Act ss. 139, 140
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speaks of a proposed by-law, not a proposed development.) The by-law here does not purport to speak
retroactively, and does not change the quality of past acts. In any event, the principle that municipalities
may amend and repeal by-laws (Clifford case) is general, and I see no reason to exclude it here.
4. Public Interest
[14]                       The Development Appeal Board could have granted the 4-foot relaxation. Mrs. Churgin does
not suggest that in doing so it would lack jurisdiction, or act in bad faith, or act on irrelevant grounds, or
discriminate (at common law or under the Charter), or violate the Alberta Bill of Rights. But when the
elected Council after a public hearing granted the same 4-foot relaxation, Mrs. Churgin attacked it on all
those grounds and more. (She also argued the proper function of direct control zones.) In so attacking,
she relied heavily on the assumption that no public interest could be involved in this private garage, or in
a side-yard of the more common size. So I must start with public interest.
[15]                       A commercial or multi-family residential building might differ (she argued), because the public
shop in stores and live in apartment buildings, whereas this garage is private. In fact though, much of the
public do not live in apartments; they live in detached private houses. Most have garages. And I would be
astonished if planning laws really must treat more kindly a manufacturer extending his boiler factory than
a homeowner extending his home.
[16]                       If the public really had no interest in the Pencers’ garage (as Mrs. Churgin argued), then the
public would have no interest in any other private garage. Very often there is some small public interest in
erecting fewer buildings: less site density, fewer services needed, better views, and the pleasant sight of
greenery. If there really were no public interest in a private garage, then (following her reasoning) any
opposing public interests (however small) would override the owner’s irrelevant private interest in a
garage. And so a council or development officer or development appeal board could rarely if ever permit
private garages.
[17]                       Such reasoning is misconceived. Instead the legislative, judicial and administrative arms of
government often balance the private interests of two individuals against each other and against the
interests of the public. They do so at common law, under the Planning Act, under the Alberta Bill of
Rights, and under the Charter. I do not read the criminal decisions of the Supreme Court of Canada on
the Charter as condemning that; cf. Crothers v. Simpson Sears 1988 ABCA 155 (CanLII), [1988] 4
W.W.R. 673, 692 (Alta. C.A.). I do not accept any suggestion here that governments must look to public
interests alone and ignore private ones.
[18]                       Section 2 of the Planning Act reinforces that. Mrs. Churgin calls it the most important section in
the Act, and I agree. It says that

“The purpose of this Act … is to provide … measures … to

(a)   achieve the orderly, economical and beneficial development and use of land and patterns of
human settlement, and

(b)   maintain and improve the quality of the physical environment within which patterns of human
settlement are situated in Alberta

without infringing on the rights of individuals except to the extent that is necessary for the greater
public interest.”

(Emphasis added)

So Council must balance the landowner’s private interest in the development (and public benefits if any),
against public detriment (if any) from the development. See Campeau Corp. v. Calgary (#2) (1980) 1980
ABCA 149 (CanLII), 12 Alta. L.R. (2d) 379, 398-99 (C.A.). A planning by-law takes away some of the
common-law rights of property owners, so a later amendment restoring a right by reducing one of the by-
law’s bans is far from a free gift to those owners. Mrs. Churgin then combines her arguments, reasoning
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that laws against building help the public interest, but that amendments relaxing such laws to let owners
build do not help it, and so are forbidden. That would be a one-way ratchet, which would tighten about
homeowners but never loosen. No such rule exists; planning or zoning laws balance public and private
interests, as discussed.
[19]                       Here the Municipal Planning Commission gave City Council a detailed and thoughtful
discussion of the Pencers’ request. It found that the 4 feet would scarcely affect the Churgins or other
neighbours, but would strongly affect the Pencers. I quote first from the Commission’s own words, then
words it adopted from the Planning Department:

“In all respects, apart from the west side yard, the building addition complies with the Land Use By-
law rules for RR-1 areas. The addition, despite its incroachment [sic], does not adversely impact
properties in the area, in that a substantial part of the addition could be built within the present land
use classification, and the additional impact of the building addition upon the 1.2 meters is
inconsequential.

There is abundant mature, deciduous and coniferous landscaping in this area to provide year-round
screening. The location of this landscaping indicates that the area was not used for any specific
function.

The east side yard has a 16 foot clearance, double the requirement in RR-1 areas. On the west
side, the actual distance between the buildings on the property is 14 feet (only 2 feet less than the
normal permitted distance between two buildings under an RR-1 classification.)

If the addition constructed in innocence were to be torn down, the cost to do so would be onerous,
yet of little significance to the general area, in that the owners would undoubtedly reconstruct the
same building 4 feet to the east …

The purpose of a site [sic] yard in residential districts, as stated in the Land Use By-law Resource
Manual, is ‘to allow for maintenance and pedestrian access to the sides of buildings’. Within the R-l
District the minimum side yard requirement, which is to serve the same purpose, is 1.2 metres (4
feet). The additional sideyard requirement in the RR-1 District is not for any additional purpose, but
rather to carry through the side yard to lot width ratios established in the R-l District (4 feet:40 feet)
of 10%. The Building Code requirements for separation of buildings are also provided for with a 4
foot side yard.

Since the proposed addition could be constructed with a Building Permit if it were shifted 4 feet to
the east, the question is whether or not that 4 feet would substantially alter the aesthetics of the
subject site, the adjacent site or the area in general. In this Department’s opinion, it would not.”

City Council resolved to accept these as the prelude to its amending by-law, as shown by the Council
Minutes.
[20]                       I cannot find fault with this method; it does just what s. 2 says to do. One could debate the
wisdom of undue spot zoning, but the factors quoted violate neither logic nor law. With respect to the
Chambers judge, I cannot call them unreasonable. In any event, no Act authorizes the courts to sit in
judgment on the planning merits of planning decisions by an elected Council: cf. Clifford v. Edmonton
(1981) 1981 CanLII 1184 (AB QB), 15 M.P.L.R. 107, 120 (Alta.), affd. supra (C.A.). I decline to reweigh
these planning merits; whether a court would give them the same weight is irrelevant.
5. Good Faith
[21]                       The term “bad faith” assumed chameleon-like qualities during argument, much like the term
“misconduct” in arbitration cases. (The authorities may compel that.)
[22]                       First, Mrs. Churgin interpreted “bad faith” literally. But no one tried to show any direct evidence
of dishonesty or dissimulation by City Council or the Pencers. Still less did she show that a majority of
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councillors voted in bad faith (Canada v. Winnipeg 1984 CanLII 3033 (MB CA), [1985] 3 W.W.R. 40, 43
(Man. C.A.)). The City did not initiate the amendment, and the Planning Act required Council to hear the
Pencers’ application for it. Mrs. Churgin speculated in argument that some City employee had negligently
issued the initial development permit here, and that Council might be trying to bar a tort suit by
retroactively blessing the garage. This is neither pleaded nor supported by any evidence. Her husband’s
affidavit suggests no such thing. Instead it shows that the competing written submissions to Council by
the Churgins and by the Planning Commission agreed that the right approach was to treat this as a brand
new development application. Both did so. There is no reason to assume (without evidence) that Council
perversely did the opposite. The Chambers judge did not make such a fact finding. He reasoned that

“… the City of Calgary must have considered matters lying outside the ambit of proper planning
purposes as evidenced by the recommendation from the Calgary Planning Commission, namely the
need to correct an error made when a City Building Permit was issued …”

(Emphasis added)

With respect, I can find no material from which he could draw that conclusion, and he cites none. Possible
liability is not mentioned in either of the competing submissions. Nor is the by-law amendment
retroactive.
[23]                       His conclusion does not deal with the quotations above from the Planning Commission, which
Council accepted. The Commission weighed orthodox planning matters. Mrs. Churgin did not address
that report or its points in her factum or oral argument.
[24]                       Mrs. Churgin argued but briefly that City Council overlooked relevant matters. We have very
incomplete evidence (from the Churgins) of what it did consider, so that is a hopeless plea. She says that
mix and compatibility with existing uses were considered little if at all, but the quotations above from the
planning authorities of the City negate that.
[25]                       Secondly, Mrs. Churgin interprets “bad faith” as lack of public benefit. She says such absence
shows an amending by-law passed either for private benefit alone or for irrational or irrelevant reasons.
The Chambers judge reasoned much the same way, saying:

“In the present instance it is not possible to find that in passing the amending by-law Council
was acting in the interest of the Eagle Ridge area generally or that it was not legislating with a view
to promoting some private interest or that such amending by-law was reasonable and in keeping
with the general character of the neighborhood. It was not, therefore, a valid exercise of legislative
authority. The necessary element of good faith was lacking.”

(Emphasis added)

But as shown above, Council should not look for public interest alone; it must balance private and public
interests. The Commission report did that. So bad faith is far from an inevitable conclusion. (Indeed the
emphasized words may reverse the proper onus of proof.)
[26]                       Mrs. Churgin stressed Miller v. Charleswood (R.M.) 1937 CanLII 230 (MB QB), [1937] 3
W.W.R. 686, 689 (Man.). There a council by spot zoning let a farmer run an offensive fur farm in the
middle of a residential area. Dysart, J. upset the zoning because council used it to take the farmer off
their welfare roll. His second reason was that the by-law’s purpose “was to benefit [the farmer] directly,
and to benefit the municipality only indirectly” and so was illegal. The words quoted are inaccurate;
Charleswood’s sin was to advance public non-planning interests by planning laws. He cited earlier cases
where a public road was closed to allow one citizen to build on it. In my view those road-closing cases
turn on narrower grounds, and do not support the wide proposition quoted. They are distinguishable, as
they take enforceable legal rights from the neighbours and public and transfer them to one private owner.
[27]                       Miller v. Charleswood was cited in David Everett Holdings v. Red Deer [1975] 3 W.W.R. 331,
341 (Alta. C.A.). But there the facts differed totally; Red Deer’s initial zoning by-law put retroactive height
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limits on buildings in parts only of one zone. Clement, J.A. held those limits valid and not discriminatory.
He stressed that the subject there was the original by-law, not an amendment to it; here it is the reverse.
He said that

“the mere fact that conditions otherwise appropriate were applicable only to a certain parcel of land
can no longer be grounds for disallowing such a by-law as invalid,”

and that he need not consider the cases on “spot zoning”, which he obviously thought were different. His
reference to Miller v. Charleswood came right between those two statements. On page 342 he concluded
(in slightly different order) that

(a) “what is in the public interest is in the first instance a matter for the council”;
(b) “the true purpose of a by-law is a strong aid in determining its validity”;
(c) if the purpose is to further the public interest, incidental benefit or disadvantage to one or some

will not of itself serve to invalidate, but incidental or indirect benefit to the municipality will not of itself
serve to support a by-law when its true purpose is to benefit or discriminate against one or several; and

(d) the tests should not be made more definite than that, and “there must be room left for judgment in
the particular circumstances of each case.”
[28]                       I read the Charleswood and David Everett cases in context and in the light of all 4 conclusions;
so read, they do not support Mrs. Churgin. Neither case generally prohibits spot zoning, or even spot
zoning reducing barriers to land use. In context, conclusion (c) above refers only to a situation like that in
the David Everett case. The court there used its 4 conclusions to uphold the by-law imposing height
restrictions. Of course Council needs some legitimate public interest to prohibit owners from building; but
one should not parrot that need untranslated when Council allows building, as shown above. If conclusion
(c) applied literally, then the more trivial the development or the planning considerations, the less chance
that the City could properly approve the development. So the relaxation power (s. 85) would be
questionable, or would be an offensive legislative anomaly to be rigidly confined. Either view would be so
contrary to all above, and so mischievous, that I subscribe to neither.
[29]                       Decided cases confirm that. The 4 conclusions in David Everett did not impede the Court in the
same case from upsetting Red Deer’s illegal indirect expropriation by strict conditions on development.
This court struck down a similar land freeze passed to cheapen a City land purchase in Campeau v.
Calgary (#1) (1979) 1978 ALTASCAD 266 (CanLII), 7 Alta. L.R. (2d) 294 (C.A.). Mrs. Churgin accepts
that rule. Yet such disguised expropriation disregards the private interest, looking only at the public’s
interest in getting cheap land for public purposes. Such conduct conforms literally with point (c) above in
the David Everett case. So point (c) cannot be taken out of context. In Campeau (#2), supra, Clement,
J.A. himself later upheld the views espoused here, as noted above.
[30]                       In any event, the latter part of point (c) is but a dictum. The David Everett case found no intent
to discriminate. And the height restrictions tightened, not loosened, bars to development. Conversely,
Clement, J.A. quoted with approval Scarborough v. Bondi 1959 CanLII 7 (SCC), [1959] S.C.R. 444 where
the Supreme Court let a town tighten development restrictions for a single lot.
[31]                       Unreality here shrouds invocations of the public interest and attempts to apply the
Charleswood mink-ranch case. The Pencers import no mink ranch or boiler factory to Eagle Ridge. All
they seek is one side-yard the size found in most residential neighbourhoods.
[32]                       Mrs. Churgin “has no quarrel with [a] statement” in the City’s factum, and indeed says that “it
basically sets forth [her] position.” The City’s statement says

“There is a difference, it is submitted between a decision of Council made on planning principles that
also benefits the applicant and a decision that is made by a Council that wishes simply to confer a
benefit on an applicant without regard to the planning merits of the application.”

I agree: see also Re Central Burnaby etc. (1956) 1956 CanLII 304 (BC SC), 6 D.L.R. (2d) 511, 517
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(B.C.), and Napier v. Winnipeg, supra. Here the Planning Commission weighed the public planning
considerations and found that they amounted to virtually nothing. They therefore recommended the
relaxation. In my view they properly applied the common law and s. 2 of the Planning Act, in good faith.
6. The Charter s. 15
[33]                       Mrs. Churgin alleges discrimination contrary to s. 15 of the Charter, though she says that here
s. 15 adds little to existing municipal law.
[34]                       Obviously any zoning law must treat some owners differently and literally draw a line
somewhere: Scarborough v. Bondi, supra, at p. 451. In light of the analysis of public interest above, I
have not found any definition of discrimination under s. 15 which would bar either s. 70 of the Planning
Act or the amending by-law here, yet meet the criteria in Cabre Exploration v. Arndt (1988) 1988 ABCA
212 (CanLII), 87 A.R. 149, @ 154-155 (Alta. C.A.).
[35]                       In any event, s. 1 of the Charter plainly would save this by-law even if it did snag s. 15. Section
2 of the Planning Act and the reasoning of the Planning Commission discussed above closely parallel the
proper approach under s. 1 of the Charter. So I need not consider whether s. 15 can apply to the types of
rights and interests involved here.
7. Alberta Bill of Rights
[36]                       Mrs. Churgin contended that the amending by-law here contravenes s. 1(a) of the Alberta Bill
of Rights. It recognizes and declares that there exists

“the right of the individual to … enjoyment of property, and the right not to be deprived thereof
except by due process of law:”

[37]                       I cannot see here any property right whose enjoyment Mrs. Churgin may have lost. Without a
land use by-law, at common law Mrs. Churgin had no interest in the Pencer’s land or its use. (The right to
sue for an actionable nuisance conceivably could be a right to enjoyment of property, but there is no
nuisance’ here.) She pleads no easement or restrictive covenant, and easements by prescription do not
exist in Alberta. Mrs. Churgin suggests an implied covenant between neighbours to abide by land-use
laws. Even if that existed (which I doubt), it would refer to such laws as amended from time to time and
not freeze them. No right of Mrs. Churgin is involved when the Pencers build on their own land. Raising
or lowering nearby land values does not change that. If the land use by-law gives Mrs. Churgin rights and
even if (contrary to my views above) Council violated them, I cannot see that they are rights to property
or to enjoy property. I would not convert administrative law remedies into property rights. This whole
argument is but a sophisticated version of the one-way ratchet argument above and gains no validity by
calling it “enjoyment of property”.
[38]                       Therefore I need say no more about the Bill of Rights or whether due process in Canada can
include substantive rights.
8. Conclusion
[39]                       I would therefore allow the appeals by the City and by the Pencers and dismiss the action.
Unless Mrs. Churgin shows good reason to the contrary, the City should receive one set of costs in the
Queen’s Bench and here, as should the Pencers receive one there and here. The Attorney General spoke
only to one point, and I would not award any costs to him.
[40]                       It would have been easier to use the appeal book had the Appellants arranged the exhibits to
the affidavit in date order, as R. 530(6) directs.
DATED at CALGARY, Alberta
this 30th day Of September
A.D. 1988
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Part 2 
Bylaws 

Division 1 
General Jurisdiction 

General jurisdiction to pass bylaws 

7   A council may pass bylaws for municipal purposes respecting 
the following matters: 

 (a) the safety, health and welfare of people and the protection 
of people and property; 

 (b) people, activities and things in, on or near a public place 
or place that is open to the public; 

 (c) nuisances, including unsightly property; 

 (d) transport and transportation systems; 

 (e) businesses, business activities and persons engaged in 
business; 

 (f) services provided by or on behalf of the municipality; 

 (g) public utilities; 

 (h) wild and domestic animals and activities in relation to 
them; 

 (i) the enforcement of bylaws made under this or any other 
enactment, including any or all of the following: 

 (i) the creation of offences; 

 (ii) for each offence, imposing a fine not exceeding 
$10 000 or imprisonment for not more than one year, 
or both; 

 (iii) providing for the imposition of a penalty for an 
offence that is in addition to a fine or imprisonment 
so long as the penalty relates to a fee, cost, rate, toll 
or charge that is associated with the conduct that 
gives rise to the offence; 

 (iv) providing that a specified penalty prescribed under 
section 44 of the Provincial Offences Procedure Act 
is reduced by a specified amount if the penalty is 
paid within a specified time; 
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 (v) providing for imprisonment for not more than one 
year for non-payment of a fine or penalty; 

 (vi) providing that a person who contravenes a bylaw 
may pay an amount established by bylaw and if the 
amount is paid, the person will not be prosecuted for 
the contravention; 

 (vii) providing for inspections to determine if bylaws are 
being complied with; 

 (viii) remedying contraventions of bylaws. 
1994 cM-26.1 s7 

Powers under bylaws 

8   Without restricting section 7, a council may in a bylaw passed 
under this Division 

 (a) regulate or prohibit; 

 (b) deal with any development, activity, industry, business or 
thing in different ways, divide each of them into classes 
and deal with each class in different ways; 

 (c) provide for a system of licences, permits or approvals, 
including any or all of the following: 

 (i) establishing fees for licences, permits and approvals, 
including fees for licences, permits and approvals 
that may be in the nature of a reasonable tax for the 
activity authorized or for the purpose of raising 
revenue; 

 (ii) establishing fees for licences, permits and approvals 
that are higher for persons or businesses who do not 
reside or maintain a place of business in the 
municipality; 

 (iii) prohibiting any development, activity, industry, 
business or thing until a  licence, permit or approval 
has been granted; 

 (iv) providing that terms and conditions may be imposed 
on any licence, permit or approval, the nature of the 
terms and conditions and who may impose them; 

 (v) setting out the conditions that must be met before a 
licence, permit or approval is granted or renewed, the 
nature of the conditions and who may impose them; 
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Division 2 
Scope of Bylaws 

Geographic area of bylaws 

12   A bylaw of a municipality applies only inside its boundaries 
unless 

 (a) one municipality agrees with another municipality that a 
bylaw passed by one municipality has effect inside the 
boundaries of the other municipality and the council of 
each municipality passes a bylaw approving the 
agreement, or 

 (b) this or any other enactment says that the bylaw applies 
outside the boundaries of the municipality. 

1994 cM-26.1 s12 

Relationship to Provincial law 

13   If there is an inconsistency between a bylaw and this or 
another enactment, the bylaw is of no effect to the extent of the 
inconsistency. 

1994 cM-26.1 s13 

Part 3 
Special Municipal Powers and Limits 

on Municipal Powers 

Division 1 
Expropriation 

Expropriation powers 

14(1)  In this section, “organization” means any of the following 
organizations in which the municipality is a member or has 
acquired shares: 

 (a) a society under the Societies Act; 

 (b) an association registered under Part 9 of the Companies 
Act; 

 (c) a corporation under the Business Corporations Act that is 
a charity or operates for non-profit purposes; 

 (d) a corporation that operates for the purpose of making a 
profit and that is controlled by one or more municipalities, 
if the control is in accordance with the regulations under 
section 73. 

(2)  If a council wants to acquire an estate or interest in land, inside 
or outside the municipality 
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(4)  A proposed bylaw must not have more than 2 readings at a 
council meeting unless the councillors present unanimously agree 
to consider third reading. 

(5)  Only the title or identifying number has to be read at each 
reading of the bylaw. 

1994 cM-26.1 s187 

Rescission of previous bylaw readings 

188   The previous readings of a proposed bylaw are rescinded if 
the proposed bylaw 

 (a) does not receive third reading within 2 years after first 
reading, or 

 (b) is defeated on second or third reading. 
1994 cM-26.1 s188 

Passing of bylaw 

189   A bylaw is passed when it receives third reading and it is 
signed in accordance with section 213. 

1994 cM-26.1 s189 

Coming into force 

190(1)  A bylaw comes into force at the beginning of the day that 
it is passed unless otherwise provided in this or any other 
enactment or in the bylaw. 

(2)  If this or any other enactment requires a bylaw to be approved, 
the bylaw does not come into force until the approval is given. 

(3)  No bylaw may come into force on a day before it is passed 
unless the enactment authorizing the passing of the bylaw 
specifically allows for the bylaw to come into force on a day before 
it is passed. 

1994 cM-26.1 s190 

Amendment and repeal 

191(1)  The power to pass a bylaw under this or any other 
enactment includes a power to amend or repeal the bylaw. 

(2)  The amendment or repeal must be made in the same way as the 
original bylaw and is subject to the same consents or conditions or 
advertising requirements that apply to the passing of the original 
bylaw, unless this or any other enactment provides otherwise. 

1994 cM-26.1 s191 
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 (hh) “subdivision and development regulations” mean 
regulations made by the Lieutenant Governor in Council 
under section 694(1). 

RSA 2000 cM-26 s616;RSA 2000 c21(Supp) s3; 

2004 cH-8.5 s69;2008 c37 s4 

Purpose of this Part 

617   The purpose of this Part and the regulations and bylaws 
under this Part is to provide means whereby plans and related 
matters may be prepared and adopted 

 (a) to achieve the orderly, economical and beneficial 
development, use of land and patterns of human 
settlement, and 

 (b) to maintain and improve the quality of the physical 
environment within which patterns of human settlement 
are situated in Alberta, 

without infringing on the rights of individuals for any public 
interest except to the extent that is necessary for the overall greater 
public interest. 

1995 c24 s95 

Non-application of this Part 

618(1)  This Part and the regulations and bylaws under this Part do 
not apply when a development or a subdivision is effected only for 
the purpose of 

 (a) a highway or road, 

 (b) a well or battery within the meaning of the Oil and Gas 
Conservation Act, or 

 (c) a pipeline or an installation or structure incidental to the 
operation of a pipeline. 

(2)  This Part and the regulations and bylaws under this Part do not 
apply to 

 (a) the geographic area of a Metis settlement, or 

 (b) a designated area of Crown land in a municipal district or 
specialized municipality. 

(3)  The Minister responsible for the Public Lands Act may make 
regulations designating one or more areas of Crown land under that 
Minister’s administration for the purposes of subsection (2)(b). 

(4)  The Lieutenant Governor in Council may, by regulation, 
exempt an action, person or thing from the application of all of or 
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 (a) that have been approved by council by resolution or 
bylaw, or  

 (b) that have been made by a body or person to whom 
powers, duties or functions are delegated under section 
203 or 209, 

and that do not form part of a bylaw made under this Part. 

(2)  The municipality must publish the following on the 
municipality’s website: 

 (a) the list of the policies referred to in subsection (1); 

 (b) the policies described in subsection (1); 

 (c) a summary of the policies described in subsection (1) and 
of how they relate to each other and how they relate to 
any statutory plans and bylaws passed in accordance with 
this Part; 

 (d) any documents incorporated by reference in any bylaws 
passed in accordance with this Part. 

(3)  A development authority, subdivision authority, subdivision 
and development appeal board, the Municipal Government Board 
or a court shall not have regard to any policy approved by a council 
or by a person or body referred to in subsection (1)(b) unless the 
policy is set out in the list prepared and maintained under 
subsection (1) and published in accordance with subsection (2). 

(4)  This section applies on and after January 1, 2019. 
2016 c24 s99 

Division 5 
Land Use 

Land use bylaw 

639   Every municipality must pass a land use bylaw. 
1995 c24 s95 

Protection of agricultural operations 

639.1   In preparing a land use bylaw, a municipality must 
consider the protection of agricultural operations unless an ALSA 
regional plan requires agricultural operations to be protected or 
requires agricultural land or land for agricultural purposes to be 
protected, conserved or enhanced, in which case the municipality 
must comply with the ALSA regional plan. 

RSA 2000 c21(Supp) s5;2009 cA-26.8 s83 
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Division 11 
Intermunicipal Disputes 

Intermunicipal disputes  

690(1)  If a municipality is of the opinion that a statutory plan or 
amendment or a land use bylaw or amendment adopted by an 
adjacent municipality has or may have a detrimental effect on it 
and if it has given written notice of its concerns to the adjacent 
municipality prior to second reading of the bylaw, it may, if it is 
attempting or has attempted to use mediation to resolve the matter, 
appeal the matter to the Municipal Government Board by 

 (a) filing a notice of appeal and statutory declaration 
described in subsection (2) with the Board, and 

 (b) giving a copy of the notice of appeal and statutory 
declaration described in subsection (2) to the adjacent 
municipality 

within 30 days after the passing of the bylaw to adopt or amend a 
statutory plan or land use bylaw. 

(2)  When appealing a matter to the Municipal Government Board, 
the municipality must state the reasons in the notice of appeal why 
a provision of the statutory plan or amendment or land use bylaw 
or amendment has a detrimental effect and provide a statutory 
declaration stating 

 (a) the reasons why mediation was not possible, 

 (b) that mediation was undertaken and the reasons why it was 
not successful, or 

 (c) that mediation is ongoing and that the appeal is being filed 
to preserve the right of appeal. 

(3)  A municipality, on receipt of a notice of appeal and statutory 
declaration under subsection (1)(b), must, within 30 days, submit to 
the Municipal Government Board and the municipality that filed 
the notice of appeal a statutory declaration stating 

 (a) the reasons why mediation was not possible, or 

 (b) that mediation was undertaken and the reasons why it was 
not successful. 

(4)  When the Municipal Government Board receives a notice of 
appeal and statutory declaration under subsection (1)(a), the 
provision of the statutory plan or amendment or land use bylaw or 
amendment that is the subject of the appeal is deemed to be of no 
effect and not to form part of the statutory plan or land use bylaw 
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from the date the Board receives the notice of appeal and statutory 
declaration under subsection (1)(a) until the date it makes a 
decision under subsection (5). 

(5)  If the Municipal Government Board receives a notice of appeal 
and statutory declaration under subsection (1)(a), it must, subject to 
any applicable ALSA regional plan, decide whether the provision 
of the statutory plan or amendment or land use bylaw or 
amendment is detrimental to the municipality that made the appeal 
and may 

 (a) dismiss the appeal if it decides that the provision is not 
detrimental, or 

 (b) order the adjacent municipality to amend or repeal the 
provision if it is of the opinion that the provision is 
detrimental. 

(6)  A provision with respect to which the Municipal Government 
Board has made a decision under subsection (5) is, 

 (a) if the Board has decided that the provision is to be 
amended, deemed to be of no effect and not to form part 
of the statutory plan or land use bylaw from the date of 
the decision until the date on which the plan or bylaw is 
amended in accordance with the decision, and 

 (b) if the Board has decided that the provision is to be 
repealed, deemed to be of no effect and not to form part of 
the statutory plan or land use bylaw from and after the 
date of the decision. 

(6.1)  Any decision made by the Municipal Government Board 
under this section in respect of a statutory plan or amendment or a 
land use bylaw or amendment adopted by a municipality must be 
consistent with any growth plan approved under Part 17.1 
pertaining to that municipality. 

(7)  Section 692 does not apply when a statutory plan or a land use 
bylaw is amended or repealed according to a decision of the Board 
under this section. 

(8)  The Municipal Government Board’s decision under this section 
is binding, subject to the rights of either municipality to appeal 
under section 688. 

RSA 2000 cM-26 s690;2009 cA-26.8 s83;2013 c17 s5 

Board hearing 

691(1)  The Municipal Government Board, on receiving a notice of 
appeal and statutory declaration under section 690(1)(a), must 
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 (a) commence a hearing within 60 days after receiving the 
notice of appeal or a later time to which all parties agree, 
and 

 (b) give a written decision within 30 days after concluding the 
hearing. 

(2)  The Municipal Government Board is not required to give 
notice to or hear from any person other than the municipality 
making the appeal, the municipality against whom the appeal is 
launched and the owner of the land that is the subject of the appeal. 

1995 c24 s95;1999 c11 s45 

Division 12 
Bylaws, Regulations 

Planning bylaws 

692(1)  Before giving second reading to 

 (a) a proposed bylaw to adopt an intermunicipal development 
plan, 

 (b) a proposed bylaw to adopt a municipal development plan, 

 (c) a proposed bylaw to adopt an area structure plan, 

 (d) a proposed bylaw to adopt an area redevelopment plan, 

 (e) a proposed land use bylaw, or 

 (f) a proposed bylaw amending a statutory plan or land use 
bylaw referred to in clauses (a) to (e), 

a council must hold a public hearing with respect to the proposed 
bylaw in accordance with section 230 after giving notice of it in 
accordance with section 606. 

(2)  Despite subsection (1), if a proposed development relates to 
more than one proposed bylaw referred to in subsection (1), the 
council may hold a single public hearing. 

(3)  Despite subsection (1), in the case of a public hearing for a 
proposed bylaw adopting or amending an intermunicipal 
development plan, 

 (a) councils may hold a joint public hearing to which section 
184 does not apply, and 

 (b) municipalities may act jointly to satisfy the advertising 
requirements of section 606. 
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Case Summary  
 

Practice — Appeals — Leave to appeal — Grounds for refusal to grant leave. 
 
 

Application by Lethbridge Habitat for Humanity for leave to appeal a decision of the Subdivision and 
Development Appeal Board granting Alberta Infrastructure a development permit. Infrastructure sought to join 
two structures to create a group home, part of which would be operated as a protective safe house as 
contemplated by the Protection of Children Involved in Prostitution Act. The other part would be a facility to care 
for children under secure treatment orders pursuant to the Child Welfare Act. The development authority denied 
the application. On appeal, the Board decided that development of a secure treatment centre would not be 
appropriate in the neighbourhood and approved the development of a group home to be used only as a 
protective safe house. Infrastructure decided not to proceed with the group home under the permit. It was 
operating the two duplexes separately, one as a secure treatment residence and the other as protective safe 
house. At issue was whether the Board erred in law or exceeded its jurisdiction by defining the proposed use as 
a group home instead of a government service as defined in the land use bylaw, and whether the decision 
prohibiting a secure treatment facility was binding on Infrastructure's use of the property even if it did not proceed 
under the development permit. Habitat argued that the group home approved in the permit did not fit within the 
definition of a group home in the bylaw and that children subject to the Protection of Children Involved in 
Prostitution Act were not disabled persons.  
 

HELD: Application dismissed. 

An appeal to the Court of Appeal was available from a decision of the Board on a question of law or jurisdiction. 
The requested relief was in the nature of a declaration about the use to which the property could be put, and 
collaterally whether Infrastructure's current use of the property was a permitted use under the bylaw. Section 
689(1)(b) of the Municipal Government Act restricted the jurisdiction of the Court. The Court did not have the 
jurisdiction to provide the declaration requested by Habitat, which had other avenues of recourse.  

On appeal from the decision of the Subdivision and Development Appeal Board for the City of Lethbridge. Dated 

http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5FDB-94X1-FFMK-M4N2-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-9361-FFMK-M053-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-9361-FFMK-M053-00000-00&context=
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February 12, 2002.  
 

 
 
 

Statutes, Regulations and Rules Cited  
 
Child Welfare Act, R.S.A. 2000, c. C-12. 
Municipal Government Act, R.S.A. 2000, c. M-26, s. 688(1)(a), 688(3), 689(1)(b). 
Protection of Children Involved in Prostitution Act, R.S.A. 2000, c. P-28. 
 

Counsel  
 
G.A. Groome, for the applicant, Lethbridge Habitat for Humanity. D.G. Redman, Q.C., for the respondent City of 
Lethbridge and S.D.A.B. for the City of Lethbridge. S.L. Bercov, for the respondent, Alberta Infrastructure. 
 
 

TRANSCRIPT OF ORAL REASONS 
 FOR DECISION 

 
 

FRUMAN J.A. (orally) 

 
1  The applicant, Lethbridge Habitat for Humanity, seeks leave to appeal a decision of the Subdivision and 
Development Appeal Board for the City of Lethbridge dated February 12, 2002. The S.D.A.B. granted Alberta 
Infrastructure a development permit to establish a group home. 
 
2  Alberta Infrastructure sought to join two duplexes in order to create a group home, part of which would be 
operated as a protective safe house as contemplated by the Protection of Children Involved in Prostitution Act, 
R.S.A. 2000, c. P-28, and the other part as a facility to care for children under secure treatment orders pursuant to 
the Child Welfare Act, R.S.A. 2000, c. C-12. A group home is a discretionary use under Land Use Bylaw No. 4100 
of the City of Lethbridge. 
 
3  The development authority denied Alberta Infrastructure's application. On appeal, the S.D.A.B. decided that 
development of a secure treatment centre under the Child Welfare Act, supra "would not be appropriate in this 
particular neighbourhood": decision at 4. However, it approved the development of a group home to be used only 
as a protective safe house. The permit states development must commence within one year of February 21, 2002. 
 
4  On March 20, 2002, Alberta Infrastructure advised the applicant that it would not proceed with the group home 
under the permit. Counsel for Alberta Infrastructure confirmed to the court that Alberta Infrastructure will neither 
proceed on the permit, nor seek its renewal. She further advised that Alberta Infrastructure is operating the two 
duplexes separately: one as a protective safe house under the Protection of Children Involved in Prostitution Act, 
supra; the other as a secure treatment residence under the Child Welfare Act, supra. Alberta Infrastructure takes 
the position that these are permitted uses under the Land Use Bylaw and no permits are required. 
 
5  The applicant applies for leave to appeal the decision of the S.D.A.B. to this court on two grounds: 
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1. Did the S.D.A.B. err in law or exceed its jurisdiction, or both, by defining the proposed use as a 
"group home" instead of a "government service" as defined in the Land Use Bylaw? 

2. As a matter of law, is the S.D.A.B.'s decision prohibiting a secure treatment facility binding on the 
developer's use of the property, notwithstanding the physical development originally sought is not 
proceeded with by the developer? 

 
6  An appeal lies to the Court of Appeal from a decision of the S.D.A.B. on a question of law or jurisdiction 
(Municipal Government Act, R.S.A. 2000, c. M-26, s. 688(1)(a)). Leave may be granted when the appeal involves a 
question of law that is of sufficient importance to merit a further appeal and has a reasonable chance of success (s. 
688(3)). 
 
7  With respect to the first ground, the applicant argues the group home approved in the permit does not fit within 
the definition of a "group home" in the Land Use Bylaw. The Bylaw contains the following definition: 
 

Group home means development using a dwelling unit for a provincially-approved residential social care 
facility providing rehabilitative and supportive care for 4 or more disabled persons, and may incorporate 
accommodation for resident staff as an accessory use. 

 
8  The applicant submits that children subject to the Protection of Children Involved in Prostitution Act, supra are not 
disabled persons. The term "disabled persons" is not defined in the Land Use Bylaw or in the Municipal 
Government Act, supra. This issue was not raised before the development authority or the S.D.A.B. Therefore, 
there is no evidentiary record indicating the typical psychological profile of children in need of protection or whether 
they might be disabled. Although the applicant invites this court to develop a generic definition of "disabled", the 
lack of a factual context creates a serious impediment to determining whether the S.D.A.B. erred in granting the 
permit. 
 
9  In addition, the first ground of appeal is now moot because Alberta Infrastructure has decided not to proceed on 
the permit. Therefore, this court's decision will have no practical effect of resolving the disagreement between the 
parties as to whether the use contemplated in the permit is a "group home" as defined in the Land Use Bylaw. 
 
10  Courts may exercise their discretion not to decide a case where there is no longer a tangible and concrete 
dispute: Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342. In exercising discretion to decline to hear a 
case based on mootness, courts may refer to the rationale for the mootness doctrine for guidance. The mootness 
doctrine is based upon the requirement of an adversarial context in order to ensure all arguments are fully 
advanced, the concern for judicial economy of resources, and the concern that judgments in the absence of a 
dispute may be viewed as intruding upon the role of the legislative branch. 
 
11  In addition to meeting the Borowski test, the applicant must also meet the requirements for leave under the 
Municipal Government Act, supra. Mootness may be relevant in determining whether the proposed ground of 
appeal is of sufficient importance to merit a further appeal: Ouimet v. Sturgeon (County) Subdivision and 
Development Appeal Board, [2002] A.J. No. 978, 2002 ABCA 187 at para. 5. 
 
12  In my view, the first ground of appeal does not meet the test for leave both because of the absence of a factual 
record and because it will have no impact on the dispute between the parties. 
 
13  With respect to the second ground, the applicant seeks the opinion of this court whether the S.D.A.B.'s decision 
prohibiting a secure treatment facility is binding on Alberta Infrastructure's use of the property, even if it does not 
proceed under the development permit. The requested relief is in the nature of a declaration about the use to which 
the property may be put, and collaterally whether Alberta Infrastructure's current use of the property is a permitted 
use under the Land Use Bylaw. 
 
14  However, s. 689(1)(b) of the Municipal Government Act, supra restricts the jurisdiction of this court: it may only 
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"confirm, vary, reverse or cancel" an S.D.A.B. decision. Accordingly, this court does not have the jurisdiction to 
provide the declaration requested by the applicant. There are, however, other recourses the applicant may pursue 
to address the propriety of Alberta Infrastructure's current use of the property. The second ground of appeal also 
fails. 
 
15  In the result, I dismiss the application for leave to appeal. This dismissal is based on Alberta Infrastructure's 
undertaking not to proceed with or renew the development permit. If Alberta Infrastructure changes its position, the 
applicant may reapply for leave. 
 
FRUMAN J.A. 
 
 

 
End of Document 
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Joseph Borowski, appellant; v. The Attorney General of Canada, respondent; and Interfaith Coalition on the Rights 
and Wellbeing of Women and Children, R.E.A.L. Women of Canada, and Women's Legal Education and Action 
Fund (LEAF), interveners. 
 
ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN 
 
Case Summary  
 

Appeal — Mootness — Abortion provisions of Criminal Code — Provisions under challenge already found 

invalid — Ancillary questions relating to Charter rights of the foetus — Whether or not issue moot — 

Whether or not Court should exercise discretion to hear case — Criminal Code, R.S.C. 1970, c. C-34, s. 251 

— Canadian Charter of Rights and Freedoms, ss. 7, 15. 

 
Criminal law — Abortion — Provisions under challenge already found invalid — Ancillary questions relating 

to Charter rights of the foetus — Whether or not issue moot — Whether or not Court should exercise 

discretion to hear case. 

 
Constitutional law — Charter of Rights — Right to life, liberty and security of the person — Right to equality 

before and under the law — Whether or not Charter rights extending to foetus — Charter issues ancillary to 

question of validity of abortion provisions of Criminal Code — Provisions under challenge already found 

invalid — Whether or not issue moot — Whether or not Court should exercise discretion to hear case. 

 
Civil procedure — Standing — Standing originally found because action seeking declaration as to 

legislation's validity — Provisions under challenge already found invalid — Whether or not standing as 

originally [page343] determined — Whether or not s. 24(1) of the Charter and s. 52(1) of the Constitution 

Act, 1982 able to support claim for standing. 

Appellant attacked the validity of s. 251(4), (5) and (6) of the Criminal Code relating to abortion on the ground 
that they contravened the life and security and the equality rights of the foetus, as a person, protected by ss. 7 
and 15 of the Canadian Charter of Rights and Freedoms. Appellant's standing had been found on the basis that 
he was seeking a declaration that legislation is invalid, that there was a serious issue as to its invalidity, that he 
had a genuine interest as a citizen in the validity of the legislation and that there was no other reasonable and 
effective manner in which the issue could be brought before the Court.  

The Court of Queen's Bench found s. 251(4), (5) and (6) did not violate the Charter as a foetus was not protected 
by either s. 7 or s. 15 of the Charter and also held that the s. 1 of Canadian Bill of Rights did not give the courts 
the right to assess the substantive content or wisdom of legislation. The Court of Appeal concluded that neither 
s. 7 nor s. 15 of the Charter applied to a foetus. The constitutional questions stated in this Court queried: (1) if a 
foetus had the right to life as guaranteed by s. 7 of the Charter; (2) if so, whether s. 251(4), (5) and (6) of the 
Criminal Code violated the principles of fundamental justice contrary to s. 7 of the Charter; (3) whether a foetus 
had the right to equal protection and equal benefit of the law without discrimination because of age or mental or 
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physical disability as guaranteed by s. 15 of the Charter; (4) if so, whether s. 251(4), (5) and (6) of the Criminal 
Code violated s. 15; and (5) if questions (2) and (4) were answered affirmatively, whether s. 251(4), (5) and (6) of 
the Criminal Code were justified by s. 1 of the Charter. All of s. 251, however, was struck down subsequent to 
the Court of Appeal's decision but before the appeal reached this Court as a result of this Court's decision in R. 
v. Morgentaler (No. 2).  

A serious issue existed at the commencement of the appeal as to whether the appeal was moot. Questions also 
existed as to whether the appellant had lost his standing and, indeed, whether the matter was justiciable. These 
issues were addressed as a preliminary matter and decision on them was reserved. The Court then heard 
argument on the merits of the appeal so that the whole appeal could be decided without recalling the parties for 
argument should it decide that the appeal should proceed notwithstanding the preliminary issues.  

 
[page344] 

 

 
  

Held: 
 
The appeal should be dismissed. 

 

 The appeal is moot and the Court should not exercise its discretion to hear it. Moreover, appellant no longer has 
standing to pursue the appeal as the circumstances upon which his standing was originally premised have 
disappeared.  

The doctrine of mootness is part of a general policy that a court may decline to decide a case which raises 
merely a hypothetical or abstract question. An appeal is moot when a decision will not have the effect of 
resolving some controversy affecting or potentially affecting the rights of the parties. Such a live controversy 
must be present not only when the action or proceeding is commenced but also when the court is called upon to 
reach a decision. The general policy is enforced in moot cases unless the court exercises its discretion to depart 
from it.  

The approach with respect to mootness involves a two-step analysis. It is first necessary to determine whether 
the requisite tangible and concrete dispute has disappeared rendering the issues academic. If so, it is then 
necessary to decide if the court should exercise its discretion to hear the case. (In the interest of clarity, a case is 
moot if it does not present a concrete controversy even though a court may elect to address the moot issue.)  

This appeal is moot as there is no longer a concrete legal dispute. The live controversy underlying this appeal -- 
the challenge to the constitutionality of s. 251(4), (5) and (6) of the Criminal Code -- disappeared when s. 251 
was struck down in R. v. Morgentaler (No. 2). None of the relief sought in the statement of claim was relevant. 
Three of the five constitutional questions that were set explicitly concerned s. 251 and were no longer applicable. 
The remaining two questions addressed the scope of ss. 7 and 15 of the Charter and were not severable from 
the context of the original challenge to s. 251.  

A constitutional question cannot bind this Court and may not be used to transform an appeal into a reference. 
Constitutional questions are stated to define with precision the constitutional points at issue, not to introduce new 
issues, and accordingly, cannot be used as an independent basis for supporting an otherwise moot appeal.  

The second stage in the analysis requires that a court consider whether it should exercise its discretion to decide 
the merits of the case, despite the absence of a live controversy. Courts may be guided in the exercise of 
[page345] their discretion by considering the underlying rationale of the mootness doctrine.  

The first rationale for the policy with respect to mootness in that a court's competence to resolve legal disputes is 
rooted in the adversary system. A full adversarial context, in which both parties have a full stake in the outcome, 
is fundamental to our legal system. The second is based on the concern for judicial economy which requires that 
a court examine the circumstances of a case to determine if it is worthwhile to allocate scarce judicial resources 
to resolve the moot issue. The third underlying rationale of the mootness doctrine is the need for courts to be 
sensitive to the effectiveness or efficacy of judicial intervention and demonstrate a measure of awareness of the 
judiciary's role in our political framework. The Court, in exercising its discretion in an appeal which is moot, 
should consider the extent to which each of these three basic factors is present. The process is not mechanical. 
The principles may not all support the same conclusion and the presence of one or two of the factors may be 
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overborne by the absence of the third, and vice versa.  

The Court should decline to exercise its discretion to decide this appeal on its merits because of concerns for 
judicial economy and for the Court's role in the law-making process. The absence of an adversarial relationship 
was of little concern: the appeal was argued as fully as if it were not moot.  

With respect to judicial economy, none of the factors justifying the application of judicial resources applied. The 
decision would not have practical side effects on the rights of the parties. The case was not one that was capable 
of repetition, yet evasive of review: it will almost certainly be brought before the Court within a specific legislative 
context or possibly in review of specific governmental action. An abstract pronouncement on foetal rights here 
would not necessarily obviate future repetitious litigation. It was not in the public interest, notwithstanding the 
great public importance of the question involved, to address the merits in order to settle the state of the law. A 
decision as to whether ss. 7 and 15 of the Charter protect the rights of the foetus is not in the public interest due 
to the potential uncertainty that could result from such a decision absent a legislative context.  

A proper awareness of the Court's law-making function dictated against the Court's exercising its discretion to 
decide this appeal. The question posed here was not [page346] the question raised in the original action. Indeed, 
what was sought -- a Charter interpretation in the absence of legislation or other governmental action bringing it 
into play -- would turn this appeal into a private reference. The Court, if it were to exercise its discretion, would 
intrude on the right of the executive to order a reference and pre-empt a possible decision of Parliament by 
dictating the form of legislation it should enact. To do so would be a marked departure from the Court's traditional 
role.  

The appellant also lacked standing to pursue this appeal given the fact that the original basis for his standing no 
longer existed. Two significant changes in the nature of this action occurred since standing was granted by this 
Court in 1981. Firstly, the claim is now premised primarily upon an alleged right of a foetus to life and equality 
pursuant to ss. 7 and 15 of the Charter. Secondly, the legislative context of original claim disappeared when s. 
251 of the Criminal Code was struck down. Standing could not be based on s. 24(1) of the Charter for an 
infringement or denial of a person's own Charter-based right was required. Here, the rights allegedly violated 
were those of a foetus. Standing could not be based on s. 52(1) of the Constitution Act, 1982 as this is restricted 
to litigants challenging a law or governmental action pursuant to power granted by law.  
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APPEAL from a judgment of the Saskatchewan Court of Appeal (1987), 56 Sask. R. 129, 39 D.L.R. (4th) 731, 
[1987] 4 W.W.R. 385, 33 C.C.C. (3d) 402, 59 C.R. (3d) 223, dismissing an appeal from a judgment of Matheson 
J. (1983), 29 Sask. R. 16, 4 D.L.R. (4th) 112, [1984] 1 W.W.R. [page348] 15, 8 C.C.C. (3d) 392, 36 C.R. (3d) 

259. Appeal dismissed.  
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Toronto. 
 
The judgment of the Court was delivered by 

SOPINKA J. 

 
1   This appeal by leave of this Court is from the Saskatchewan Court of Appeal, [1987] 4 W.W.R. 385, which 
affirmed the judgment at trial of Matheson J. of the Saskatchewan Court of Queen's Bench, [1984] 1 W.W.R. 15, 
dismissing the action of the plaintiff (appellant in this Court). In the courts below, the plaintiff attacked the validity of 
subss. (4), (5) and (6) of s. 251 of the Criminal Code, R.S.C. 1970, c. C-34, relating to abortion on the ground that 
they contravened protected rights of the foetus. Subsequent to the decision of the Saskatchewan Court of Appeal 
but by the time the appeal reached this Court, s. 251, including the subsections under attack in this action, had 
been struck down in R. v. Morgentaler, [1988] 1 S.C.R. 30 (hereinafter R. v. Morgentaler (No. 2)). 
 
2  From this state of the proceedings it was apparent at the commencement of this appeal that a serious issue 
existed as to whether the appeal was moot. As well, it appeared questionable whether the appellant had lost his 
standing and, indeed, whether the matter was justiciable. The Court therefore called upon counsel to address these 
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issues as a preliminary matter. Upon completion of these submissions, we reserved decision on these issues and 
heard the argument of the merits of the [page349] appeal so that we could dispose of the whole appeal without 
recalling the parties for argument should we decide that, notwithstanding the preliminary issues, the appeal should 
proceed. 
 
3  In view of the conclusion that I have reached, it is necessary to deal with the issues of mootness and standing 
only. Since it is a change in the nature of these proceedings which gives rise to these issues, a review of the history 
of the action is necessary. 
 
History of the Action 
 
4  Mr. Borowski commenced an action in the Court of Queen's Bench of Saskatchewan by filing a statement of 
claim on September 5, 1978, which asked for the following relief: 
 

(a) An Order of this Honourable Court declaring section 251, subsections (4), (5) and (6) of the 
Criminal Code invalid and inoperative; 

(b) An Order of this Honourable Court declaring that the provisions of all Acts of the Parliament of 
Canada, and all legal instruments purporting to authorize the expenditure of public moneys for any 
of the purposes described in section 251, subsections (4), (5) and (6) are invalid and inoperative, 
and the outlay of such moneys is ultra vires and unlawful; 

(c) A permanent injunction enjoining the Minister of Finance, his servants and agents, from allocating, 
disbursing or in any way providing public moneys out of the Consolidated Revenue Fund for the 
establishment or maintenance of therapeutic abortion committees, for the performance of abortions 
or in support of any act or object relating to the abortion and destruction of individual human 
foetuses; 

(d) The costs of this action; and 

(e) Such further and other relief as to this Honourable Court seems just and expedient. 
 
5  Prior to trial, a motion was brought by the respondents questioning the jurisdiction of the Court of Queen's Bench. 
That motion culminated in an appeal to this Court in which a central issue was Mr. Borowski's standing to bring the 
action. The resulting decision of the majority of this Court, reported in Minister of Justice of Canada v. Borowski, 
[1981] 2 S.C.R. 575, was that Mr. Borowski had standing to attack the provisions of the Code referred to in his 
statement of claim. [page350] Martland J., speaking for the majority, stated, at p. 598: 
 

I interpret these cases as deciding that to establish status as a plaintiff in a suit seeking a declaration that 
legislation is invalid, if there is a serious issue as to its invalidity, a person need only to show that he is 
affected by it directly or that he has a genuine interest as a citizen in the validity of the legislation and that 
there is no other reasonable and effective manner in which the issue may be brought before the Court. In 
my opinion, the respondent has met this test and should be permitted to proceed with his action. 

 
6  Laskin C.J., with whom Lamer J. concurred, would have denied standing on the basis that Mr. Borowski was not 
a person affected by the legislation and that there were others, such as doctors and hospitals, who might be so 
affected. The Chief Justice concluded, therefore, that Mr. Borowski did not have any judicially cognizable interest 
in the matter and that the Court ought to exercise its discretion to deny standing. 
 
7  An amended statement of claim was filed on April 18, 1983, in which the original claims based on an alleged 
violation of the Canadian Bill of Rights, R.S.C. 1970, App. III, were repeated. Allegations based upon the Canadian 
Charter of Rights and Freedoms, which had been proclaimed on April 17, 1982, were added. The prayer for relief 
claimed: 
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(a) An Order of this Honourable Court declaring Subsections (4), (5) and (6) of Section 251 of the 
Criminal Code to be ultra vires, unconstitutional, invalid, inoperative and of no force or effect; 

(b) An Order of this Honourable Court declaring that the provisions of all Acts of the Parliament of 
Canada, and all legal instruments purporting to authorize the expenditure of public moneys for any 
of the purposes described in Subsections (4), (5) and (6) of Section 251 of the Criminal Code are 
ultra vires, inoperative, unconstitutional, invalid and of no force or effect and the outlay of such 
moneys is unlawful: 

(c) The costs of this action; and 

(d) Such further and other relief as to this Honourable Court seems just. 
 
8  The Saskatchewan Court of Queen's Bench dismissed Mr. Borowski's claim relating to an alleged violation of s. 
1 of the Canadian Bill of Rights. [page351] Matheson J. held that both Morgentaler v. The Queen, [1976] 1 S.C.R. 

616 (hereinafter Morgentaler v. The Queen (No. 1)) and Dehler v. Ottawa Civic Hospital (1980), 29 O.R. (2d) 677 
(C.A.) (leave to appeal to S.C.C. refused [1981] 1 S.C.R. viii) concluded that the Canadian Bill of Rights did not give 
the courts the right to assess the substantive content or wisdom of legislation. 
 
9  Matheson J. noted that Mr. Borowski's principal argument under the Charter was that the foetus is a person and 
therefore should be afforded the protection of s. 7 of the Charter. It was held, however, that s. 251(4), (5), and (6) 
did not violate the Charter as a foetus is not included in "everyone" so as to trigger the application of any s. 7 rights. 
 
10  On appeal Mr. Borowski did not pursue his claim that government funding of abortions was unlawful. The 
Saskatchewan Court of Appeal dismissed Mr. Borowski's appeal by concluding that neither s. 7 nor s. 15 (which 
had come into effect on April 17, 1985, prior to the hearing before the Court of Appeal) applied to a foetus. 
Speaking for the Court, Gerwing J.A. examined the historical treatment of the foetus as well as the language and 
legislative history of s. 7 and concluded that the guarantees of s. 7 were not intended to extend to the unborn. As 
well, the foetus was held not to be included in "every individual" for the purpose of s. 15. 
 
11  Leave to appeal to this Court was granted on September 3, 1987. The grounds for appeal alleged by the 
appellant in his notice of motion for leave to appeal refer primarily to ss. 7 and 15 of the Charter. On October 7, 
1987, McIntyre J., pursuant to Rule 32 of the Rules of the Supreme Court of Canada, SOR/83-74, stated the 
following constitutional questions: 
 

1. Does a child en ventre sa mère have the right to life as guaranteed by Section 7 of the Canadian 
Charter of Rights and Freedoms? 

2. If the answer to question 1 is "yes", do subsections (4), (5) and (6) of Section 251 of the Criminal Code 
violate or deny the principles of fundamental justice, contrary to Section 7 of the Canadian Charter of 
Rights and Freedoms? [page352] 3. Does a child en ventre sa mère have the right to the equal 
protection and equal benefit of the law without discrimination because of age or mental or physical 
disability that are guaranteed by Section 15 of the Canadian Charter of Rights and Freedoms? 

4. If the answer to question 3 is "yes", do subsections (4), (5) and (6) of Section 251 of the Criminal Code 
violate or deny the rights guaranteed by Section 15? 

5. If the answer to question 2 is "yes" or if the answer to question 4 is "yes", are the provisions of 
subsections (4), (5) and (6) of Section 251 of the Criminal Code justified by Section 1 of the Canadian 
Charter of Rights and Freedoms, and therefore not inconsistent with the Constitution Act, 1982? 

 
12  On January 28, 1988, after leave to appeal was granted, this Court decided R. v. Morgentaler (No. 2), supra, in 
which all of s. 251 was found to violate s. 7 of the Charter. Accordingly, s. 251 in its entirety was struck down. 
 
13  In July of 1988 in light of this Court's judgment in R. v. Morgentaler (No. 2), supra, counsel on behalf of the 
Attorney General of Canada applied to adjourn the hearing of the appeal. The respondent argued that the issue 
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was now moot as s. 251 of the Criminal Code had been nullified and that the two remaining constitutional questions 
(numbers 1 and 3) which simply ask whether a child en ventre sa mère is entitled to the protection of ss. 7 and 15 of 
the Charter respectively are not severable from the other, now moot constitutional questions. Although the 
respondent claimed the matter was moot, no application to quash the appeal was made. The application to adjourn 
the hearing of the appeal was denied by Chief Justice Dickson on July 19, 1988, leaving it to the Court to address 
the mootness issue. 
 
14  I am of the opinion that the appeal should be dismissed on the grounds that: (1) Mr. Borowski's case has been 
rendered moot and (2) he has lost his standing. When section 251 was struck down, the basis of the action 
disappeared. The initial prayer for relief was no longer applicable. The foundation for standing upon which the 
previous decision of this Court was based also disappeared. 

[page353]  
Mootness 
 
15  The doctrine of mootness is an aspect of a general policy or practice that a court may decline to decide a case 
which raises merely a hypothetical or abstract question. The general principle applies when the decision of the court 
will not have the effect of resolving some controversy which affects or may affect the rights of the parties. If the 
decision of the court will have no practical effect on such rights, the court will decline to decide the case. This 
essential ingredient must be present not only when the action or proceeding is commenced but at the time when the 
court is called upon to reach a decision. Accordingly if, subsequent to the initiation of the action or proceeding, 
events occur which affect the relationship of the parties so that no present live controversy exists which affects the 
rights of the parties, the case is said to be moot. The general policy or practice is enforced in moot cases unless the 
court exercises its discretion to depart from its policy or practice. The relevant factors relating to the exercise of the 
court's discretion are discussed hereinafter. 
 
16  The approach in recent cases involves a two-step analysis. First it is necessary to determine whether the 
required tangible and concrete dispute has disappeared and the issues have become academic. Second, if the 
response to the first question is affirmative, it is necessary to decide if the court should exercise its discretion to 
hear the case. The cases do not always make it clear whether the term "moot" applies to cases that do not present 
a concrete controversy or whether the term applies only to such of those cases as the court declines to hear. In the 
interest of clarity, I consider that a case is moot if it fails to meet the "live controversy" test. A court may nonetheless 
elect to address a moot issue if the circumstances warrant. 

[page354]  
 
When is an Appeal Moot? -- The Authorities 
 
17  The first stage in the analysis requires a consideration of whether there remains a live controversy. The 
controversy may disappear rendering an issue moot due to a variety of reasons, some of which are discussed 
below. 
 
18  In The King ex rel. Tolfree v. Clark, [1944] S.C.R. 69, this Court refused to grant leave to appeal to applicants 
seeking a judgment excluding the respondents from sitting and exercising their functions as Members of the Ontario 
Legislative Assembly. However, the Legislative Assembly had been dissolved prior to the hearing before this Court. 
As a result, Duff C.J., on behalf of the Court, held at p. 72: 
 

It is one of those cases where, the state of facts to which the proceedings in the lower Courts related and 
upon which they were founded having ceased to exist, the sub-stratum of the litigation has disappeared. In 
accordance with well-settled principle, therefore, the appeal could not properly be entertained. [Emphasis 
added.] 

 
19  A challenged municipal by-law was repealed prior to a hearing in Moir v. The Corporation of the Village of 
Huntingdon (1891), 19 S.C.R. 363, leading to a conclusion that the appealing party had no actual interest and that a 
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decision could have no effect on the parties except as to costs. Similarly, in a fact situation analogous to this 
appeal, the Privy Council refused to address the constitutionality of challenged legislation where two statutes in 
question were repealed prior to the hearing: Attorney-General for Alberta v. Attorney- General for Canada, [1939] 

A.C. 117 (P.C.) 
 
20  Appeals have not been entertained in situations in which the appellant had agreed to an undertaking to pay the 
respondent the damages awarded in the court below plus costs regardless of the disposition of the appeal: Coca-
Cola Company of Canada Ltd. v. Mathews, [1944] S.C.R. 385, and Sun Life Assurance Company of Canada v. 
Jervis, [1944] A.C. 111. In Coca-Cola v. Mathews, Rinfret C.J. held the result of the undertaking was to eliminate 
any further lis between the parties such [page355] that the Court would have been forced to decide an abstract 
proposition of law. 
 
21  As well, the sale of a restaurant for which a renewal of a licence was sought as required by the impugned 
municipal by-law rendered an issue technically moot: Vic Restaurant Inc. v. City of Montreal, [1959] S.C.R. 58. 
Issues in contention may be of a short duration resulting in an absence of a live controversy by the time of appellate 
review. Such a situation arose in International Brotherhood of Electrical Workers, Local Union 2085 v. Winnipeg 
Builders' Exchange, [1967] S.C.R. 628, in which the cessation of a strike between the parties ended the actual 
dispute over the validity of an injunction prohibiting certain strike action by one party. 
 
22  The particular circumstances of the parties to an action may also eliminate the tangible nature of a dispute. The 
death of parties challenging the validity of a parole revocation hearing (Re Cadeddu and The Queen (1983), 41 

O.R. (2d) 481 (C.A.)) and a speeding ticket (R. v. Mercure, [1988] 1 S.C.R. 234) ended any concrete controversy 
between the parties. 
 
23  As well, the inapplicability of a statute to the party challenging the legislation renders a dispute moot: Law 
Society of Upper Canada v. Skapinker, [1984] 1 S.C.R. 357. This is similar to those situations in which an appeal 
from a criminal conviction is seen as moot where the accused has fulfilled his sentence prior to an appeal: Re 
Maltby v. Attorney-General of Saskatchewan (1984), 10 D.L.R. (4th) 745 (Sask. C.A.). 
 
24  The issue of mootness has arisen more frequently in American jurisprudence, and there, the doctrine is more 
fully developed. This may be due in part to the constitutional requirement, contained in s. 2(1) of Article III of the 
American Constitution, that there exist a "case or controversy": 
 

Section 2. [1] The judicial Power shall extend to all Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, and Treaties made, [page356] or which shall be made, under 
their Authority;--to all Cases affecting Ambassadors, other public Ministers and Consuls;--to all Cases of 
admiralty and maritime Jurisdiction;--to Controversies to which the United States shall be a Party;--to 
Controversies between two or more States;--between a State and Citizens of another State;--between 
Citizens of different States;--between Citizens of the same State claiming Lands under Grants of different 
States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

 
However, despite the constitutional enshrinement of the principle, the mootness doctrine has its roots in common 
law principles similar to those in Canada: see "The Mootness Doctrine in the Supreme Court" (1974), 88 Harvard 
L.R. 373, at p. 374. Situations resulting in a finding of mootness are similar to those in Canada. For example, in Hall 
v. Beals, 396 U.S. 45 (1969), a challenge to a Colorado voter residency requirement of six months was held moot 
due to a legislative change in the law removing the plaintiff from the application of the statute. Mootness was also 
raised in United States v. W. T. Grant Co., 345 U.S. 629 (1953), where a defendant voluntarily ceased allegedly 
unlawful conduct. Similarly, in Sibron v. New York, 392 U.S. 40 (1968), mootness was an issue where an accused 
completed his sentence prior to an appeal of his conviction. 
 
25  The American jurisprudence indicates a similar willingness to consider the merits of an action in some 
circumstances even when the controversy is no longer concrete and tangible. The rule that abstract, hypothetical or 
contingent questions will not be heard is not absolute (see: Tribe, American Constitutional Law (2nd ed. 1988), at p. 
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84; Kates and Barker, "Mootness in Judicial Proceedings: Toward a Coherent Theory" (1974), 62 Calif. L.R. 1385). 
A two-stage process is involved in which a court may consider the merits of an appeal even where the issue is 
moot. 

[page357]  
Is this Appeal Moot? 
 
26  In my opinion, there is no longer a live controversy or concrete dispute as the substratum of Mr. Borowski's 
appeal has disappeared. The basis for the action was a challenge relating to the constitutionality of subss. (4), (5) 
and (6) of s. 251. That section of the Criminal Code having been struck down in R. v. Morgentaler (No. 2), supra, 
the raison d'être of the action has disappeared. None of the relief claimed in the statement of claim is relevant. 
Three of the five constitutional questions that were set explicitly concern s. 251 and are no longer applicable. The 
remaining two questions addressing the scope of ss. 7 and 15 Charter rights are not severable from the context of 
the original challenge to s. 251. These questions were only ancillary to the central issue of the alleged 
unconstitutionality of the abortion provisions of the Criminal Code. They were a mere step in the process of 
measuring the impugned provision against the Charter. 
 
27  In any event, this Court is not bound by the wording of any constitutional question which is stated. Nor may the 
question be used to transform an appeal into a reference: Vadebonc(oe)ur v. Landry, [1977] 2 S.C.R. 179, at pp. 
187-88, and Bisaillon v. Keable, [1983] 2 S.C.R. 60, at p. 71. The procedural requirements of Rule 32 of the Rules 
of the Supreme Court of Canada are not designed to introduce new issues but to define with precision the 
constitutional points in issue which emerge from the record. Rule 32 provides: 
 

32. (1) When a party to an appeal 

(a) intends to raise a question as to the constitutional validity or the constitutional applicability of a 
statute of the Parliament of Canada or of a legislature of a province or of Regulations made 
thereunder, 

(b) intends to urge the inoperability of a statute of the Parliament of Canada or of a legislature of a 
province or of Regulations made thereunder. 

such party shall, upon notice to the other parties, apply to the Chief Justice or a Judge for the purpose of 
stating the question, within thirty days from the granting of leave to appeal or within thirty days from the 
filing of the notice of appeal in an appeal with leave of the court [page358] of final resort in a province, the 
Federal Court of Appeal, or in an appeal as of right. 

 
The questions cannot, therefore, be employed as an independent basis for supporting an appeal that is otherwise 
moot. 
 
28  By reason of the foregoing, I conclude that this appeal is moot. It is necessary, therefore, to move to the second 
stage of the analysis by examining the basis upon which this Court should exercise its discretion either to hear or to 
decline to hear this appeal. 
 
The Exercise of Discretion: Relevant Criteria 
 
29  Since the discretion which is exercised relates to the enforcement of a policy or practice of the Court, it is not 
surprising that a neat set of criteria does not emerge from an examination of the cases. This same problem in the 
United States led commentators there to remark that "the law is a morass of inconsistent or unrelated theories, and 
cogent judicial generalization is sorely needed." (Kates and Barker, "Mootness in Judicial Proceedings: Toward a 
Coherent Theory", supra, at p. 1387). I would add that more than a cogent generalization is probably undesirable 
because an exhaustive list would unduly fetter the court's discretion in future cases. It is, however, a discretion to 
be judicially exercised with due regard for established principles. 
 
30  In formulating guidelines for the exercise of discretion in departing from a usual practice, it is instructive to 
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examine its underlying rationalia. To the extent that a particular foundation for the practice is either absent or its 
presence tenuous, the reason for its enforcement disappears or diminishes. 
 
31  The first rationale for the policy and practice referred to above is that a court's competence to resolve legal 
disputes is rooted in the adversary system. The requirement of an adversarial context is a fundamental tenet of our 
legal system and helps guarantee that issues are well and fully [page359] argued by parties who have a stake in 
the outcome. It is apparent that this requirement may be satisfied if, despite the cessation of a live controversy, the 
necessary adversarial relationships will nevertheless prevail. For example, although the litigant bringing the 
proceeding may no longer have a direct interest in the outcome, there may be collateral consequences of the 
outcome that will provide the necessary adversarial context. This was one of the factors which played a role in the 
exercise of this Court's discretion in Vic Restaurant Inc. v. City of Montreal, supra. The restaurant, for which a 
renewal of permits to sell liquor and operate a restaurant was sought, had been sold and therefore no mandamus 
for a licence could be given. Nevertheless, there were prosecutions outstanding against the appellant for violation of 
the municipal by-law which was the subject of the legal challenge. Determination of the validity of this by-law was a 
collateral consequence which provided the appellant with a necessary interest which otherwise would have been 
lacking. 
 
32  In the United States, the role of collateral consequences in the exercise of discretion to hear a case is well 
recognized. In Southern Pacific Co. v. Interstate Commerce Commission, 219 U.S. 433 (1911), the United States 
Supreme Court was asked to examine an order of the Interstate Commerce Commission which fixed maximum 
rates for certain transportation charges. Despite the expiry of this order, it was held, in part, that the remaining 
potential liability of the railway company to shippers comprised a collateral consequence justifying a decision on the 
merits. The principle that collateral consequences of an already completed cause of action warrant appellate review 
was most clearly stated in Sibron v. New York, supra. The appellant in that case appealed his conviction although 
his sentence had already been completed. At page 55, Warren C.J. stated: 
 

... most criminal convictions do in fact entail adverse collateral legal consequences. The mere "possibility" 
that this will be the case is enough to preserve a criminal case from ending "ignominiously in the limbo of 
mootness." 

[page360]  
33  In Canada, the cases of Law Society of Upper Canada v. Skapinker, supra, and R. v. Mercure, supra, illustrate 
the workings of this principle. In those cases, the presence of interveners who had a stake in the outcome supplied 
the necessary adversarial context to enable the Court to hear the cases. 
 
34  The second broad rationale on which the mootness doctrine is based is the concern for judicial economy. (See: 
Sharpe, "Mootness, Abstract Questions and Alternative Grounds: Deciding Whether to Decide", Charter Litigation.) 
It is an unfortunate reality that there is a need to ration scarce judicial resources among competing claimants. The 
fact that in this Court the number of live controversies in respect of which leave is granted is a small percentage of 
those that are refused is sufficient to highlight this observation. The concern for judicial economy as a factor in the 
decision not to hear moot cases will be answered if the special circumstances of the case make it worthwhile to 
apply scarce judicial resources to resolve it. 
 
35  The concern for conserving judicial resources is partially answered in cases that have become moot if the 
court's decision will have some practical effect on the rights of the parties notwithstanding that it will not have the 
effect of determining the controversy which gave rise to the action. The influence of this factor along with that of the 
first factor referred to above is evident in Vic Restaurant Inc. v. City of Montreal, supra. 
 
36  Similarly an expenditure of judicial resources is considered warranted in cases which although moot are of a 
recurring nature but brief duration. In order to ensure that an important question which might independently evade 
review be heard by the court, the mootness doctrine is not applied strictly. This was the situation in International 
Brotherhood of Electrical Workers, Local Union 2085 v. Winnipeg Builders' Exchange, supra. The issue was the 
validity of an interlocutory injunction prohibiting certain strike action. By the time the case reached this Court the 
strike had been settled. This is the usual result of the operation of a temporary injunction in labour cases. If the 



 
Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342 

  Page 12 of 15 

point was ever to be tested, it almost had to be in a case [page361] that was moot. Accordingly, this Court 
exercised its discretion to hear the case. To the same effect are Le Syndicat des Employés du Transport de 
Montréal v. Attorney General of Quebec, [1970] S.C.R. 713, and Wood, Wire and Metal Lathers' Int. Union v. United 
Brotherhood of Carpenters and Joiners of America, [1973] S.C.R. 756. The mere fact, however, that a case raising 
the same point is likely to recur even frequently should not by itself be a reason for hearing an appeal which is 
moot. It is preferable to wait and determine the point in a genuine adversarial context unless the circumstances 
suggest that the dispute will have always disappeared before it is ultimately resolved. 
 
37  There also exists a rather ill-defined basis for justifying the deployment of judicial resources in cases which raise 
an issue of public importance of which a resolution is in the public interest. The economics of judicial involvement 
are weighed against the social cost of continued uncertainty in the law. See Minister of Manpower and Immigration 
v. Hardayal, [1978] 1 S.C.R. 470, and Kates and Barker, supra, at pp. 1429-1431. Locke J. alluded to this in Vic 
Restaurant Inc. v. City of Montreal, supra, at p. 91: "The question, as I have said, is one of general public interest to 
municipal institutions throughout Canada." 
 
38  This was the basis for the exercise of this Court's discretion in the Re Opposition by Quebec to a Resolution to 
amend the Constitution, [1982] 2 S.C.R. 793. The question of the constitutionality of the patriation of the 
Constitution had, in effect, been rendered moot by the occurrence of the event. The Court stated at p. 806: 
 

While this Court retains its discretion to entertain or not to entertain an appeal as of right where the issue 
has become moot, it may, in the exercise of its discretion, take into consideration the importance of the 
constitutional issue determined by a court of appeal judgment which would remain unreviewed by this 
Court. [page362] In the circumstances of this case, it appears desirable that the constitutional question be 
answered in order to dispel any doubt over it and it accordingly will be answered. 

 
39  Patently, the mere presence of an issue of national importance in an appeal which is otherwise moot is 
insufficient. National importance is a requirement for all cases before this Court except with respect to appeals as of 
right; the latter, Parliament has apparently deemed to be in a category of sufficient importance to be heard here. 
There must, therefore, be the additional ingredient of social cost in leaving the matter undecided. This factor 
appears to have weighed heavily in the decision of the majority of this Court in Forget v. Quebec (Attorney 
General), [1988] 2 S.C.R. 90. 
 
40  The third underlying rationale of the mootness doctrine is the need for the Court to demonstrate a measure of 
awareness of its proper law-making function. The Court must be sensitive to its role as the adjudicative branch in 
our political framework. Pronouncing judgments in the absence of a dispute affecting the rights of the parties may 
be viewed as intruding into the role of the legislative branch. This need to maintain some flexibility in this regard has 
been more clearly identified in the United States where mootness is one aspect of a larger concept of justiciability. 
(See: Kates and Barker, "Mootness in Judicial Proceedings: Toward a Coherent Theory", supra, and Tribe, 
American Constitutional Law (2nd ed. 1988), at p. 67.) 
 
41  In my opinion, it is also one of the three basic purposes of the mootness doctrine in Canada and a most 
important factor in this case. I generally agree with the following statement in P. Macklem and E. Gertner: "Re 
Skapinker and Mootness Doctrine" (1984), 6 Sup. Ct. L. Rev. 369, at p. 373: 
 

The latter function of the mootness doctrine -- political flexibility -- can be understood as the added degree 
of flexibility, in an allegedly moot dispute, in the law-making function of the Court. The mootness doctrine 
permits the Court not to hear a case on the ground that there no longer exists a dispute between the 
parties, notwithstanding the fact that it is of the opinion that it [page363] is a matter of public importance. 
Though related to the factor of judicial economy, insofar as it implies a determination of whether deciding 
the case will lead to unnecessary precedent, political flexibility enables the Court to be sensitive to its role 
within the Canadian constitutional framework, and at the same time reflects the degree to which the Court 
can control the development of the law. 
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I prefer, however, not to use the term "political flexibility" in order to avoid confusion with the political questions 
doctrine. In considering the exercise of its discretion to hear a moot case, the Court should be sensitive to the 
extent that it may be departing from its traditional role. 
 
42  In exercising its discretion in an appeal which is moot, the Court should consider the extent to which each of the 
three basic rationalia for enforcement of the mootness doctrine is present. This is not to suggest that it is a 
mechanical process. The principles identified above may not all support the same conclusion. The presence of one 
or two of the factors may be overborne by the absence of the third, and vice versa. 
 
Exercise of Discretion: Application of Criteria 
 
43  Applying these criteria to this appeal, I have little or no concern about the absence of an adversarial 
relationship. The appeal was fully argued with as much zeal and dedication on both sides as if the matter were not 
moot. 
 
44  The second factor to be considered is the need to promote judicial economy. Counsel for the appellant argued 
that an extensive record had been developed in the courts below which would be wasted if the case were not 
decided on the merits. Although there is some merit in this position, the same can be said for most cases that come 
to this Court. To give effect to this argument would emasculate the mootness doctrine which by definition applies if 
at any stage the foundation for the action disappears. Neither can the fact that this Court reserved on the 
preliminary points and heard the appeal be weighed in favour of the appellant. In the absence of a motion to quash 
in advance of the appeal, it was the only practical [page364] course that could be taken to prevent the possible 
bifurcation of the appeal. It would be anomalous if, by reserving on the mootness question and hearing the 
argument on the merits, the Court fettered its discretion to decide it. 
 
45  None of the other factors that I have canvassed which justify the application of judicial resources is applicable. 
This is not a case where a decision will have practical side effects on the rights of the parties. Nor is it a case that is 
capable of repetition, yet evasive of review. It will almost certainly be possible to bring the case before the Court 
within a specific legislative context or possibly in review of specific governmental action. In addition, an abstract 
pronouncement on foetal rights in this case would not necessarily promote judicial economy as it is very 
conceivable that the courts will be asked to examine specific legislation or governmental action in any event. 
Therefore, while I express no opinion as to foetal rights, it is far from clear that a decision on the merits will obviate 
the necessity for future repetitious litigation. 
 
46  Moreover, while it raises a question of great public importance, this is not a case in which it is in the public 
interest to address the merits in order to settle the state of the law. The appellant is asking for an interpretation of 
ss. 7 and 15 of the Canadian Charter of Rights and Freedoms at large. In a legislative context any rights of the 
foetus could be considered or at least balanced against the rights of women guaranteed by s. 7. See R. v. 
Morgentaler (No. 2), supra, per Dickson C.J., at p. 75; per Beetz J. at pp. 122-23; per Wilson J. at pp. 181-82. A 
pronouncement in favour of the [page365] appellant's position that a foetus is protected by s. 7 from the date of 
conception would decide the issue out of its proper context. Doctors and hospitals would be left to speculate as to 
how to apply such a ruling consistently with a woman's rights under s. 7. During argument the question was posed 
to counsel for R.E.A.L. Women as to what a hospital would do with a pregnant woman who required an abortion to 
save her life in the face of a ruling in favour of the appellant's position. The answer was that doctors and legislators 
would have to stay up at night to decide how to deal with the situation. This state of uncertainty would clearly not be 
in the public interest. Instead of rendering the law certain, a decision favourable to the appellant would have the 
opposite effect. 
 
47  Even if I were disposed in favour of the appellant in respect to the first two factors which I have canvassed, I 
would decline to exercise a discretion in favour of deciding this appeal on the basis of the third. One element of this 
third factor is the need to demonstrate some sensitivity to the effectiveness or efficacy of judicial intervention. The 
need for courts to exercise some flexibility in the application of the mootness doctrine requires more than a 
consideration of the importance of the subject matter. The appellant is requesting a legal opinion on the 
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interpretation of the Canadian Charter of Rights and Freedoms in the absence of legislation or other governmental 
action which would otherwise bring the Charter into play. This is something only the government may do. What the 
appellant seeks is to turn this appeal into a private reference. Indeed, he is not seeking to have decided the same 
question that was the subject of his action. That question related to the validity of s. 251 of the Criminal Code. He 
now wishes to ask a question that relates to the Canadian Charter of Rights and Freedoms alone. This is not a 
request to decide a moot question but to decide a different, abstract question. To accede to this request would 
intrude on the right of the executive to order a reference and pre-empt a possible decision of Parliament by dictating 
the form of legislation it should enact. To do so would be a marked departure from the traditional role of the Court. 
 
48  Having decided that this appeal is moot, I would decline to exercise the Court's discretion to decide it on the 
merits. 
 
Standing 
 
49  Mr. Borowski's original action alleged that subss. (4), (5) and (6) of the Criminal Code [page366] violated the s. 
1 right to life of the Canadian Bill of Rights: Minister of Justice of Canada v. Borowski, supra. This Court held 
Borowski had standing as he was able to demonstrate a "genuine interest" in the validity of the legislation. 
 
50  Standing was granted premised upon Mr. Borowski's desire to challenge specific legislation. Martland J. 
considered the earlier standing decisions of the Supreme Court in Thorson v. Attorney General of Canada, [1975] 

1 S.C.R. 138, and Nova Scotia Board of Censors v. McNeil, [1976] 2 S.C.R. 265, and concluded that the appellant 
had standing by reason of his "genuine interest as a citizen in the validity of the legislation" under attack (at p. 598): 
 
51  The Court relied heavily upon the decision in Thorson, supra, where Laskin J. (as he then was), speaking for 
the majority, stated at p. 161: 
 

In my opinion, standing of a federal taxpayer seeking to challenge the constitutionality of federal legislation 
is a matter particularly appropriate for the exercise of judicial discretion, relating as it does to the 
effectiveness of process. Central to that discretion is the justiciability of the issue sought to be raised .... 
[Emphasis added.] 

 
I believe these decisions were clear in allowing an expanded basis for standing where specific legislation is 
challenged on constitutional grounds. 
 
52  There have been two significant changes in the nature of this action since this Court granted Mr. Borowski 
standing in 1981. The claim is now premised primarily upon an alleged right of a foetus to life and equality pursuant 
to ss. 7 and 15 of the Canadian Charter of Rights and Freedoms. Secondly, by holding s. 251 to be of no force and 
effect in R. v. Morgentaler (No. 2), supra, the legislative context of this claim has disappeared. 
 
53  By virtue of s. 24(1) of the Charter and 52(1) of the Constitution Act, 1982, there are two possible [page367] 
means of gaining standing under the Charter. Section 24(1) provides: 
 

24. (1) Anyone whose rights or freedoms as guaranteed by this Charter, have been infringed or denied may 
apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just 
in the circumstances. 

 
54  In my opinion s. 24(1) cannot be relied upon here as a basis for standing. Section 24(1) clearly requires an 
infringement or denial of a Charter-based right. The appellant's claim does not meet this requirement as he alleges 
that the rights of a foetus, not his own rights, have been violated. 
 
55  Nor can s. 52(1) of the Constitution Act, 1982 be invoked to extend standing to Mr. Borowski. Section 52(1) 
reads: 
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52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the 
provisions of the Constitution is, to the extent of the inconsistency, of no force or effect. 

 
This section offers an alternative means of securing standing based on the Thorson, McNeil, Borowski trilogy 
expansion of the doctrine. 
 
56  Nevertheless, in the same manner that the "standing trilogy" referred to above was based on a challenge to 
specific legislation, so too a challenge based on s. 52(1) of the Constitution Act, 1982 is restricted to litigants who 
challenge a law or governmental action pursuant to power granted by law. The appellant in this appeal challenges 
neither "a law" nor any governmental action so as to engage the provisions of the Charter. What the appellant now 
seeks is a naked interpretation of two provisions of the Charter. This would require the Court to answer a purely 
abstract question which would in effect sanction a private reference. In my opinion, the original basis for the 
appellant's standing is gone and the appellant lacks standing to pursue this appeal. 
 
57  Accordingly, the appeal is dismissed on both the grounds that it is moot and that the appellant lacks standing to 
continue the appeal. In my opinion, in [page368] lieu of applying to adjourn the appeal, the respondent should have 
moved to quash. Certainly, such a motion should have been brought after the adjournment was denied. Failure to 
do so has resulted in the needless expense to the appellant of preparing and arguing the appeal before this Court. 
In the circumstance, it is appropriate that the respondent pay to the appellant the costs of the appeal incurred 
subsequent to the disposition of the motion to adjourn which was made on July 19, 1988. 
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MEMORANDUM OF JUDGMENT 
 

 

THE COURT 

 
1  After hearing full argument on the question, we decided that we would not hear this appeal because it is moot. 
We promised that these written reasons would follow. 
 
2  An employer in the construction industry had five employees. They (and many others in the industry) were linked 
in a collective agreement. The respondent union local was the employees' certified bargaining agent. After that 
agreement expired, the five employees applied to the respondent Board to drop (decertify) their agent. The union 
local raised objections; one was that the employees applied after the Minister had appointed a Disputes Resolution 
Tribunal. Evidently he can appoint one where the two sides have not been able to negotiate a new collective 
agreement. 
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3  A hearing on decertification was formally convened after notice was given, but only the union local showed up. 
After brief oral submissions, the Board gave an oral decision dismissing the decertification application. No full 
transcript of that is available. The Chair announced that "the Board will issue a letter confirming the oral decision." 
The Chair wrote to the parties the next day, and said that the fact that the Tribunal had been established before the 
decertification application was relevant and the Board ought to consider it. He also wrote that once established, the 
Disputes Resolution Tribunal effectively had the time frame for making a collective agreement in its own hands. 
Therefore, it made little sense for the time window for decertification applications to continue indefinitely. Those are 
the only real reasons that the Board gave then. 
 
4  About a month later, the five employees hired counsel, who applied to the Board to reconsider and reverse. The 
Board had both sides submit further written argument. In due course, a different panel of the Board issued written 
reasons for decision confirming the original decision. Those reasons recite the limited circumstances in which the 
Board will reconsider one of its previous decisions. They also say that the first panel did not override express 
statutory rights, and merely used a discretion to weigh various surrounding circumstances. They find no substantial 
error of law the first time. They say that the reasons given by the first panel "would be made from the submissions 
of the parties at the hearing" but "unfortunately, the applicants chose not to attend the hearing. . ." The application 
to reconsider was (say the second reasons) the five employees' attempt to get a second chance to make 
submissions which they chose not to make the first time. Indeed, the first time, five had failed to get counsel (or 
attend) though they had earlier got an adjournment to let them hire counsel. The second reasons say that that is not 
a reason for reconsideration. 
 
5  Then the second reasons go on to several aspects of the merits, and find no reviewable or plain error in the first 
decision, which therefore stands. 
 
6  The five employees had already filed an originating notice in Queen's Bench seeking judicial review of the first 
Board decision. They then amended that suit to cover the second Board decision as well. A chambers judge heard 
that motion on the merits, and dismissed the motion for judicial review with written reasons, [1999] A.J. No. 1615, 
239 A.R. 127. 
 
7  The five employees filed the present appeal (from that decision) on September 10, 1999. However, one week 
before, on September 3, the Board had decertified the respondent union local as the bargaining agent of the five 
appellants. The Board's records show that (and it is conceded). Therefore, both respondents argue in their factums 
that the appeal should be dismissed as moot. The appellants' counsel contends that it is not, and that the court 
should hear it even if it is. 
 
8  On December 15, 2000, the Merit Contractors Association got leave to intervene in this appeal. It has the same 
counsel as the five appellant employees, and together they filed joint factums. 
 
9  In our view, this appeal is moot. The five employees have got what they wanted (decertification), and the 
substantive dispute is over. Their rights are no longer in issue. Were we to hear the appeal on the merits, our 
judgment could not lead to the union local's decertification or recertification for these employees. Nor could it open 
any road (previously closed) for the Board to do either thing. 
 
10  The five have no interests more likely to be affected by a substantive decision of this appeal, than has any other 
Alberta employee who is not represented by a union. The five are the only appellants. The Association has not 
sought to be added as a party, nor to appeal. 
 
11  An appeal is moot whether or not it suggests general questions of law or jurisdiction which could affect non-
parties. Given the laws of precedent, most appeals suggest such questions. 
 
12  There are some exceptions to the general rule against deciding moot appeals. They are fully described by 
counsel for the present appellants. Indeed, there are so many recent reported cases in Canada applying those 
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exceptions, that one might gain the impression that the exception is the rule, and that appeals will rarely be 
dismissed as moot. 
 
13  That is not the law. There are real dangers in hearing moot appeals, quite apart from the obvious waste of court 
resources. 
 
14  One danger is that a proceeding could go more or less by default, even by collusion, because a respondent 
would have little motive to fight it. That is not likely here. But sometimes the respondent may have a view or interest 
somewhat different from many or most people, leading him to be unaware of certain arguments. Once the 
substantive issue has been settled, counsel may not recognize relevant authorities as relevant. We cannot say on 
this record that that is not so here. 
 
15  Another danger is that relevant arguments will not be put before the appeal court. That could occur for the same 
reason. But there are other reasons that the arguments might be incomplete. One is that there can be no remedies 
in a moot suit, so issues must be split and only abstract ones be decided. Another reason is that counsel thinking in 
the abstract without a specific factual problem will not imagine practical difficulties. That gives us considerable 
concern here. An abstract discussion of the law is likely to produce a vague judgment, difficult to apply in practice 
with any certainty. Some government References to Canadian appellate courts in the past have illustrated that. 
Anyone who asks a vague question is likely to get a vague answer. 
 
16  A third danger is that the court may be led to enunciate a rule of law which hangs together in theory or logic, but 
is simply impractical. Law exists for living human beings, but groups of human beings do not always act logically 
and consistently. Sometimes it takes an actual dispute, or several, and experience, to show what will work and what 
will not. 
 
17  A fourth danger is that the court hearing a moot appeal will enunciate too wide a rule of law. Sometimes it is 
better to build the law a piece at a time, by trial and error, proceeding from one specific dispute to another. 
Sometimes one must do that, because the topic is otherwise too complex, difficult, or unforeseeable. 
 
18  A fifth danger is that the court will proceed with an inadequate evidentiary record. That is particularly apposite 
here, where the appeal books seem to contain no evidence at all, except maybe a short report by an investigating 
officer employed by the Board. If the union local led any evidence before the Board, it was not transcribed. No one 
filed any affidavit in Queen's Bench. Even if any facts were asserted to the Board in any of the written arguments, 
they have not been sworn to, nor been open to cross-examination. Sometimes a respondent may have a smaller 
war chest than the appellant, or less motivation to spend large sums. That too can lead to a lopsided record in a 
moot suit. 
 
19  A sixth danger is that the moot appeal dragoons the respondent into acting as a sort of private Attorney-
General, or devil's advocate. He or she must spend time and money on a question in which he or she has no 
present interests at risk. That is unfair to him or her. It may be useful to the appellant, or even to society, to clarify or 
build case law. But why should the respondent have to finance that? He or she is not the Legislature, nor even the 
Law Reform Institute. This may be akin to forcing a litigant to buy law books and donate them to the courthouse 
library. In this case, we must recall that the union local did not begin or ask for any of these proceedings. It was the 
respondent before the Board, in the Court of Queen's Bench, and in the Court of Appeal. 
 
20  Counsel for the appellant is concerned about the two Board decisions as precedents. Given their limited 
wording, the unusual way in which they arose, and the Board's willingness to reconsider its previous precedents, 
we cannot see these precedents as disposing of other cases. The substantive topic is not easy, and both sides 
have weighty arguments in their factums. 
 
21  This is not a case where a question of law recurs often, but inevitably in circumstances which become moot 
before the question can get to appeal. Therefore, we can leave the intervener and the respondents to await a future 
actual dispute. If it is a common problem, the intervener will encounter it again soon, and can litigate it there and 
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then. If uncommon, there is no reason to decide it now. By the time that it recurs, the facts, the economics, or the 
legislation may have changed. 
 
22  In our view, the net weight of the three Borowski criteria (adversarial context, judicial economy, and the 
legislative role) here is against hearing this appeal. See Borowski v. A.-G. Can., [1989] 1 S.C.R. 342, 360-62. 
 
23  Furthermore, in this particular case the Board got no input at all from the five appellants at the original Board 
hearing. The Board understandably gave very brief reasons for its original decision. Counsel cannot quite agree on 
how to interpret them, but it is evident that its second set of reasons relied in part upon the nonappearance of the 
applicants at the first hearing. That second set of reasons also went into the merits to a degree. But that was all in 
the context of whether clear serious error of law had been made out, under the limited scope of a rehearing. 
 
24  Yet the question here is judicial review. Because of the expertise of the Board, doubtless a generous standard 
of deference to its reasons would be necessary on judicial review. Yet the Board has not been given the degree of 
assistance (evidence and argument) in framing those reasons, which the adversary system usually affords. 
 
25  Therefore, there are two reasons not to hear this appeal. The first is the usual rule against hearing moot 
appeals. The second is the thin legal and factual atmosphere which we would have to breathe while trying to build 
the new law which the appellants and intervener wish. Sometimes appeal courts are forced to work with poor 
records, but since we are not forced to here, we decline to do so. 
 
26  Counsel for the appellant also suggests that one can bypass the rules on when courts will hear moot appeals, 
and look at the law on when to grant declarations. Thus framed, it is a novel proposition, especially in an appeal 
court. Even if it were correct, this is not a suit for a declaration. It is an originating notice for two types of judicial 
review: 
 

(a) an order in the nature of certiorari to quash, and 

(b) an order directing a vote (mandamus?). 
 
Besides, a declaration does not go as of right, and the court has full power to withhold it if it would not be just to 
grant it. For the reasons given above, it would not be just here. 
 
27  The Board does not seek any costs, and it will neither pay nor receive any in the Court of Appeal. 
 
28  The union local does seek costs. Counsel for the appellants and intervener submits that costs should be 
reduced somewhat. He suggests that there were arguable issues. But that does not change the result. There is no 
general rule that the winner of an appeal gets no costs because the opponent's position was arguable. 
 
29  The union local could have moved at the outset to quash the appeal, which was moot when filed. They did not. 
However, the appellants' supplemental (reply) factum would have had to be prepared anyway, albeit as a 
memorandum. Someone would have had to reproduce some of the contents of the appeal book (albeit as exhibits 
to affidavits). And the appeal book is not very bulky, and contains no transcribed oral proceedings. It is true that 
written argument on the merits might in theory have been avoided by a prompt motion to quash, but some such 
argument on the merits would have been necessary in order to see what the appellants wanted the court to decide 
(despite mootness). It is difficult to believe that argument about the intervention could have been avoided by a 
motion to quash. Therefore, some unnecessary costs have been incurred, but not many. 
 
30  The union local will recover costs on column 1 of Schedule C, plus reasonable disbursements. But those costs 
will be reduced by $700 for delay. 
 
31  The union local filed a book of authorities. Most cases cited are reported in well-known sets of law reports. But 
often the copies given to us were downloaded and printed from some computer service, and bore neither page 
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numbers nor paragraph numbers. It is difficult for counsel and the court to describe to each other where to find 
specific passages, under such circumstances. That is doubly unfortunate when the judges sometimes need to work 
away from a law library. Counsel should ensure that reported cases bear either paragraph numbers, or page 
numbers from a law report. See Re Mearns, [2000] A.J. No. 775, 2000 ABCA 189, 261 A.R. 168, 84 Alta. L.R. (3d) 

1, 8. 
 
CÔTÉ J.A. 
 CONRAD J.A. 
 BERGER J.A. 
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Case Summary  
 

Administrative law — Judicial review and statutory appeal — When available — Moot or academic issues — 

Application by City of Edmonton to strike or summarily dismiss originating motion for judicial review 

allowed — City refused occupancy permit for apartment building on basis that it did not comply with 

barrier-free access requirements of Alberta Building Code — City refused developer's request for variance 

— Alberta issued relaxation of barrier-free access requirements — Developer applied for judicial review of 

variance decision — There was no "live controversy" — There was no rational basis to exercise discretion 

to hear application for judicial review. 

 
Municipal law — Planning and development — Variances — Judicial review — Application by City of 

Edmonton to strike or summarily dismiss originating motion for judicial review allowed — City refused 

occupancy permit for apartment building on basis that it did not comply with barrier-free access 

requirements of Alberta Building Code — City refused developer's request for variance — Alberta issued 

relaxation of barrier-free access requirements — Developer applied for judicial review of variance decision 

— There was no "live controversy" — There was no rational basis to exercise discretion to hear application 

for judicial review. 
 
 

Application by the City of Edmonton to strike or summarily dismiss an originating motion for judicial review. The 
City issued development and building permits for the construction of an apartment building, but refused an 
unconditional occupancy permit on the basis that the building did not comply with the barrier-free access 
requirements of the Alberta Building Code. The City refused the developer's request for a variance. Alberta 
issued a relaxation of the barrier-free access requirements, after which the City issued the unconditional 
occupancy permit. The developer applied for judicial review of the variance decision, claiming that a court 
decision would clarify the meaning of the barrier-free access requirements. The City argued that the issue was 
moot.  
 

HELD: Application allowed. 

There was no "live controversy". The consequence of the relaxation was to place the developer in the same 
position that it would be in if the variance decision were overturned and the City were ordered to grant the 
variance. While a variance and a relaxation were different mechanisms, they achieved the same practical result. 
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There was no rational basis to exercise discretion to hear the application for judicial review. There was not a 
sufficient adversarial context, as the City was completely disinterested apart from arguing that the issue was 
moot. Judicial economy and consideration of the court's proper law-making function weighed against determining 
the issue.  
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Alberta Building Code, 2006, s. 3.8.2.1, s. 3.8.2.1(5), s. 38, s. 38.2.1((5) 
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Counsel  
 
Gary Nash, Self-Represented Litigant. 
 
Lee Fenger, for the Respondents. 
 
 

Reasons for Judgment 
 

 

J.E. TOPOLNISKI J. 

 
1. Introduction 
 
1  This case arises from a disagreement between a developer and the City of Edmonton about whether a newly 
constructed four-storey apartment building needed to comply with the Alberta Building Code, 2006, s. 38 (Building 
Code) and the Alberta Safety Codes Act, R.S.A. 2000, c. S-I (Safety Code) requirements for barrier free access. 
 
2  There are two applications. The developer, Nashco Enterprises Ltd. (Nashco), seeks judicial review and an order 
requiring the Respondents, the City of Edmonton (City) and its employees Roger Clemens and David Flanagan to 
issue a variance for a building permit concerning an apartment building, which was refused on June 24, 2013 
(Variance Decision). The Respondents urge that the issue is moot and seek to have Nashco's Originating Motion 
for judicial review struck or summarily dismissed as being unmeritorious and/or an abuse of the process. 
 
3  The dispute over the applicability of the Building Code's barrier-free requirements also gave rise to separate 
lawsuits by Nashco against the City (City Litigation) and the Alberta Government (Alberta) and another application 
for judicial review of Alberta's refusal to issue a relaxation of the Building Code requirements for barrier-free 
access. 
 
4  Nashco discontinued its lawsuit and application for judicial review against Alberta in December 2010 after 
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Alberta issued a relaxation concerning the barrier-free requirements of the Building Code ("Relaxation"). The 
practical effect of the Relaxation was to make the building compliant with the Building Code and Safety Code 
requirements for barrier-free access. Shortly after the Relaxation was issued, the City gave Nashco an 
unconditional occupancy permit (Unconditional Occupancy Permit). 
 
5  The City's application was originally before the court on March 21, 2014. Then, Schutz J. adjourned the 
application to be heard contemporaneously with Nashco's application for judicial review. 
 
2. Admissions and Objectives 
 
6  Upon receipt of the City's advice that, in its view the application was moot, Nashco responded by saying: "Getting 
a specific variance for the Building from the City in regard to getting compliance for the Building is moot, but that is 
not the reason the Application is presently submitted to be ruled on". Nashco's stated objectives in pursuing the 
application are: 
 

i. To obtain an immediate answer on whether the Variance Decision was wrong rather than awaiting 
the outcome of the City Litigation; and 

ii. The "opportunity to share a positive ruling of the judicial review with the Safety Codes Council so 
that the barrier-free access code for small four-story [sic] buildings of residential occupancy can be 
properly written for the future benefit of all users of the Alberta Building Code (Code)". 

 
7  In the course of oral submissions, Nashco indicated that its objective in pursuing judicial review was to "fix the 
[Building] Code". Its principal, Gary Nash, offered the observation that if he wanted to build another similar building 
in the future and "this issue is still in place, I won't have a leg to stand on". 
 
8  With that backdrop, I turn to a brief overview of the actors and their interactions that bring them to Court today. 
 

3.1 The Actors 

* Gary Nash is the owner and manager of Nashco. Excepting a few pieces of correspondence from 
Nashco's lawyer and architect, Mr. Nash communicated directly with employees of the City and Alberta 
about barrier-free requirements for the building. 

* The Respondent/Cross-Applicant, Roger Clemens is the City's Chief Building Inspector. He is also a 
safety officer with authority to grant a variance under s. 30 of the Safety Code concerning anything it 
applies to provided that in his opinion the variance provides approximately equivalent or greater safety 
performance with respect to persons and property as that provided for by the Safety Code. 

* The Respondent/Cross-Applicant, David Flanagan is the City's Safety Codes Officer and Commercial 
Permitting Supervisor. 

* Asnake Tiruneh is the Chief Building Administrator of Safety Services for the Alberta Government's 
department of Municipal Affairs (Tiruneh). Mr. Triuneh is responsible for interpreting the Building Code. He 
responded to a request from the City to interpret parts of s. 3.8.2.1of the Building Code. 

3.2 The Interactions and the Impugned Decision 
 
9  The City issued development and building permits to Nashco in the summer of 2012 for construction of the 
apartment building. The plans and drawings submitted in support of the applications did not include an elevator. 
The City acknowledges that the permit was issued in error. 
 
10  Nashco requested an inspection and occupancy permit when the building was substantially completed in 
January 2013. An unconditional occupancy permit was refused on the basis that the building did not comply with 
the barrier-free access requirements of s. 3.8.2.1of the Building Code, a measure typically addressed by having an 
elevator. Instead, the City issued a temporary occupancy certificate limited to the three lower floors indicating that it 
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was in place while the "elevator issue was resolved" through one of two suggested means - revised plans that 
included an elevator or a relaxation of the barrier free requirements from Alberta Municipal Affairs. 
 
11  On January 10, 2013, Mr. Flanagan advised Nashco's architect that the Building Code required barrier-free 
access for all four storeys of the building, and that was typically addressed by having an elevator. Nashco argued 
that an elevator was unnecessary. 
 
12  In about that time, Nashco wrote the City offering a recap of some steps Nashco had undertaken and Mr. 
Nash's view as to why s. 38 of the Building Code did not mandate a barrier free path (and hence elevator) for the 
apartment building. He explained that interpreting s. 38 of the Building Code by application of DeMorgan's law 
(according to Wikipedia this is "the expression of conjunctions and disjunctions purely in terms of each other via 
negation) was a complete answer in his favour. 
 
13  On January 16, 2013, Mr. Flanagan sought an interpretation of the Code's barrier-free requirements from Mr. 
Tiruneh. In part, his request states: 
 

Our office has a case of an applicant wishing to construct a 4-storey apartment building (no provincial 
funding) of under 100 sq m building area without elevator or barrier-free path to the upper three floors. His 
interpretation of 3.8.2.1(5) is steadfastly at odds with a conventional interpretation (as we rarely encounter a 
4-storey proposal that does not offer an elevator). Please review the approach our office generally takes, 
and then the applicant's logic that follows; an interpretive comment from your office would be instructive. 

 
14  Mr. Tiruneh responded six days later confirming Mr. Flanagan's view that every residential building over three 
storeys required barrier-free access to all floor levels ("Tiruneh Interpretation"). 
 
15  On January 30, 2013, Mr. Clemens informed Mr. Nash that Nashco had to provide revised drawings showing 
how the barrier-free requirement would be met or a copy of a relaxation from Alberta, Municipal Affairs. Mr. Nash 
promptly replied, expressing his view that the Tiruneh Interpretation was "potentially tainted" as Mr. Flanagan's 
request did not say a building permit was issued on plans with no elevator. 
 
16  On February 7, 2013, Mr. Nash wrote the City contesting the validity of the Tiruneh Interpretation and advising 
that it was not feasible to install an elevator given the construction that had occurred. Nashco offered an alternative 
installation of a stair lift from the outside of the building to the landing at the rear doors. From Nashco's perspective, 
this would provide a first floor barrier-free access in keeping with the intent of the Building Code. 
 
17  Also in February 2013, Nashco asked the City to review the barrier-free requirement and sought a relaxation of 
the Code requirement from Alberta. Alberta responded that it did not issue variances for single projects and the 
City should deal with the matter. 
 
18  By letter dated March 25, 2013, Mr. Nash asked Mr. Tiruneh to alter his interpretation of the Building Code, 
pointing out that Nashco had followed Alberta's publication entitled 'Barrier Free Design Guide' and that the 
publication was inconsistent with the Tiruneh Interpretation. 
 
19  On June 24 2013, Mr. Nash wrote the City formally requesting a response to his February 7, 2013 letter. A 
series of email communications followed: 
 

a. Mr. Clemens responded the same day sending a guide for requesting a variance and advising that 
since the building was not provincially funded it did not need barrier-free dwelling units, but if he were 
to provide them, that would "be a good basis for variance to the elevator". 

b. Mr. Nash replied: 

"...What I have done as owner is prove to you that our building exceeds a situation which you would have 
approved under the ABC [Code]. You have the authority to issue a variance based on that proof. If you read 
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it carefully, is [sic] fully compliant with the ABC. I do not understand why the City dumps me to the Province, 
and the Province does the same to the City..." 

c. Mr. Clemens wrote: 

"As we have discussed many times in the past, in order for a Safety Codes Officer to accept a variance, the 
owner must propose something of equal [sic]. As you have never done that, we cannot consider your 
request to relax or lessen the Code requirements. Only the Minister has the legal power to do that." 

 
20  Mr. Nash followed up with another letter that day reiterating his views as to why an elevator was not required. 
 
21  Litigation and applications for judicial review followed. Nashco sued the City and Messrs. Clemens and 
Flanagan for damages. It also sued Alberta and two of its employees alleging bad faith in refusing to issue a 
relaxation of the barrier-free requirements. 
 
22  On December 20, 2013, Alberta issued the Relaxation and Nashco discontinued its action against Alberta and 
its employees as well as its application for judicial review of Alberta's decision. On January 9, 2014, the City issued 
the Unconditional Occupancy Permit. 
 
4. Analysis 
 
23  Given that the Respondents' application may be determinative of the outcome of the judicial review application, 
I have addressed it first. 
 

4.1 Mootness 
 
24  Subject to the exercise of discretion to depart from general policy, Courts will not adjudicate upon a case 
without a live controversy affecting or that might affect the parties' rights (Borowski v. Canada, [1989] 1 S.C.R. 

342, 1989 CarswellSask 241; Wiebe v. Alberta, 2001 ABCA 192, 2001 CarswellAlta 946). 
 
25  Borowski describes the doctrine of mootness as follows (at para. 15): 
 

The doctrine of mootness is an aspect of a general policy or practice that a court may decline to decide a 
case which raises merely a hypothetical or abstract question. The general principle applies when the 
decision of the court will not have the effect of resolving some controversy which affects or may affect the 
rights of the parties. If the decision of the court will have no practical effect on such rights, the court will 
decline to decide the case. This essential ingredient must be present not only when the action or 
proceeding is commenced but at the time when the court is called upon to reach a decision. Accordingly if, 
subsequent to the initiation of the action or proceeding, events occur which affect the relationship of the 
parties so that no present live controversy exists which affects the rights of the parties, the case is said to 
be moot. The general policy or practice is enforced in moot cases unless the court exercises its discretion 
to depart from its policy or practice... 

 
26  The Borowski analysis entails two steps (at para.16): 
 

1. Determine if there is a "live controversy". 

2. If the answer is "no", determine whether discretion should be exercised to hear the case. 
 
27  Nashco argues that the result does not end its controversy with City since there is a contradiction in s. 38.2.1(5) 
of the Building Code and the 'Barrier-Free Design Guide'. Nashco also argues that the City's reliance on the 
Tiruneh Interpretation constituted a failure to discharge its duty under s. 13(1) of the Safety Code to administer the 
legislation. In this regard, Nashco points to the City's failure to conduct an analysis of its June 24, 2013 
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interpretation of s. 38.2.1(5) and proposed alternative of installing ramps rather than an elevator. Finally, it contends 
that a variance and relaxation are different mechanisms with different precedential effects. 
 
28  While a variance and relaxation under the Building Code are different mechanisms, they nevertheless achieve 
the same practical result, which the City describes as "...different roads to get to the exact same destination, 
namely a building that is Code compliant with respect to the barrier-free access requirements of the Code". I accept 
the City's assessment of the practical effect. 
 
29  The consequence of the Relaxation is to place Nashco in the same position it would be in if (presuming success 
on judicial review) the Variance Decision was overturned and the Court ordered the City to grant the variance 
sought. There is no point in ordering the City to issue a variation now. 
 
30  Stated otherwise, the disagreement about whether the City ought to have granted a variance no longer affects 
Nashco's rights or future rights concerning this project. There is no "live controversy", and the parties' disagreement 
cannot be transformed into such because it might raise questions of law or jurisdiction which could affect non-
parties (Wiebe v Alberta (Labour Relations Board) at paras 9-11, Bonsma at paras. 19-20). 
 
31  The next step of the Borowski analysis is to ascertain whether the court should exercise its discretion in favour 
of Nashco despite there being no "live controversy". In making this determination, the court is to consider at least 
three factors: the presence of an adversarial context, the concern for judicial resources and the awareness of the 
court's proper law-making function (Borowski at paras. 31, 34 and 40, Graff v Alberta (Energy and Utilities 

Board), 2007 ABCA 363 at para. 4, Bonsma at para. 17). 
 
32  In Bonsma, Ross J. found that the Respondents' alternative argument that the decision sought to be reviewed 
was reasonable constituted sufficient adversarial context to permit her to decide the application. 
 
33  Bonsma is distinguishable. In the present case, the City rests solely on Nashco's application being moot. 
Otherwise, it is completely disinterested. 
 
34  In these circumstances, there is not a sufficient adversarial context to warrant deciding Nashco's application. 
 
35  Judicial economy is about the use of scarce judicial resources. The Court must assess whether the special 
circumstances of the case make it worthwhile to apply those resources to resolve the moot issue. Examples of 
qualifying special circumstances are where the decision will have a practical effect on the rights of the parties 
and/or where the issue to be reviewed is a recurring but time limited issue tending to evade court review (Borowski 
at paras. 35-39). However, the simple fact that a case raising the same point is likely to recur even frequently, 
should not by itself be a reason for hearing an appeal that is moot. Then, the preferred approach is to wait and 
determine the point in a genuine adversarial context, unless the circumstances suggest that the dispute will have 
always disappeared before it is ultimately resolved (Borowski, at para 36). 
 
36  Reviewing the Variance Decision would have no practical effects for Nashco. The concern is not about what it 
needs to get the as-built apartment Building Code approval, but rather about wanting clarity for itself and others 
parties about the meaning of s. 3.8.2.1(5) of the Building Code and an immediate ruling that will affect the City 
Litigation. 
 
37  The desire to set a precedent for others is not a special circumstance (Bonsma at para. 27). 
 
38  Nashco's concern is that without "fixing the Building Code" via judicial review it will not get another building 
permit or (presumably if it does) a variance allowing construction of another small four-storey building with no 
elevator. Even if that happened, there is nothing to suggest that the issue is one which would evade judicial review. 
 
39  I note that the Variance Decision is in issue in the City Litigation and will be determined by applying different 
standards than would be applied in a judicial review. 
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40  Schutz J.'s decision to adjourn the City's applications to a contemporaneous hearing with Nashco's application 
does not detract from my findings concerning judicial economy. 
 
41  In the result, judicial economy weighs against the Court exercising its discretion to determine the moot question. 
 
42  I am also satisfied that the court's proper law-making function weighs against exercising discretion in Nashco's 
favour. As previously noted, the desire to set a precedent for others is not a special circumstance warranting the 
use of scarce judicial resources. Similarly, setting a precedent in the abstract is not typically part of the court's 
proper law-making function, nor is it necessarily useful. 
 
43  Nashco wants to have the Building Code "fixed" for the future. That is the job of the legislative branch, which as 
the City points out, would doubtless be interested in canvassing the views of a broader constituency, were it to 
engage in that exercise. 
 
44  In Weibe, the Alberta Court of Appeal enumerated six potential dangers in answering moot questions (at paras. 
14-19). Several are pertinent to this case: 
 

a. All of the relevant arguments are unlikely to be advanced. 

b. The court could pronounce too wide a rule of law. 

c. The City would be dragooned into action and forced to spend time and money on a question in 
which it has no present interest. 

 
45  The effect of the Relaxation and Unconditional Occupancy Permit is to render Nashco's application for judicial 
review of the Variance Decision moot. There is no rational basis for exercising the court's discretion in favour of 
hearing the application. 
 

4.2 Summary Disposition Generally 
 
46  The Supreme Court of Canada's ruling in Combined Air Mechanical Services Inc. v. Flesch, 2014 SCC 7, 
2014 CarswellOnt 640 directs that there is no genuine issue requiring a trial if the judge is able to reach a fair and 
just determination on the merits on a motion for summary judgment. This means that the judge must be able to 
make the necessary findings of fact, apply the law to the facts with a process that is proportionate, more expeditious 
and less expensive for achieving a just result (paras. 46-49) 
 
47  Combined Air Mechanical Services Inc. v. Flesch applies in Alberta to summary judgement and dismissal 
applications as well as striking applications under Rule 3.68 (Windsor v Canadian Pacific Railway, 2014 ABCA 

108, 2014 CarswellAlta 395 at para. 13; NEP Canada ULC v. MEC OP LLC, 2014 ABCA 140, 2014 CarswellAlta 

685 at para 14). 
 

4.2.1 Summary Dismissal 
 
48  Rule 7.3(1) reads in part: 
 

7.3(1) A party may apply to the Court for summary judgment in respect of all or part of a claim on one or 
more of the following grounds: 

... 

(b) there is no merit to a claim or part of it; 

... 

http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-FH4C-X252-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-FH4C-X252-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-93F1-F8D9-M0B0-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-93F1-F8D9-M0B0-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-93F1-F8D9-M0B0-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-93F1-JNJT-B1YH-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-93F1-JNJT-B1YH-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F16-93F1-JNJT-B1YH-00000-00&context=


 
Nascho Enterprises Ltd. v. Edmonton (City), [2014] A.J. No. 997 

  Page 9 of 9 

(3) If the application is successful the Court may, with respect to all or part of a claim, and whether or not 
the claim is for a single and undivided debt, do one or more of the following: 

(a) dismiss one or more claims in the action or give judgment in respect of all or part of the claim or for 
a lesser amount; 

... 
 
49  Windsor v Canadian Pacific Railway confirms that in Alberta the modern test for summary judgment or 
dismissal is whether there is "a reasonable prospect that the claim will succeed", not whether it is "plain and 
obvious" that no claim is disclosed (para. 12). New R. 7.3 calls for a more holistic analysis of whether the claim has 
"merit", and is not confined to the test of "a genuine issue for trial" found in the previous rules (para. 14). 
 

4.2.2 Striking Pleadings 
 
50  Rule 3.68(2)(d) permits the Court to strike a pleading if the commencement document or pleading constitutes an 
abuse of process. 
 
51  The Alberta Court of Appeal described abuse of process in Reece v Edmonton (City), 2011 ABCA 238, 2011 

CarswellAlta 1349 as this (at para. 16): 
 

Abuse of process is a compendious principle that the courts use to control misuse of the judicial system. 
Abuses of process can arise in many different contexts, and there is no universal test or statement of law 
that encompasses all of the examples. 

 
52  In a case concerning the antecedent of Rule 3.68, the Court held that asking it to judicially review a moot 
question was an abuse of process (McMeekin v North West Territories (Liquor Commission), 2008 NWTSC 67, 
2008 CarswellNWT at para. 35 followed in Werner v. Molenkamp, 2009 NWTSC 1, 2009CarswellNWT 1). Bearing 
in mind the purpose of the abuse of process principle, I agree with this logic. 
 

4.2.3 Conclusions on Summary Disposition 
 
53  Having found the issue on the judicial review moot and no basis for exercising discretion to hear it nevertheless, 
it follows that Nashco's Originating Application for Judicial Review should be summarily dismissed and/or struck. 
 
5. Costs 
 
54  If the parties cannot agree on costs, they may speak to me within 45 days. 
 
Dated at the City of Edmonton, Alberta this 15th day of September, 2014. 
 
J.E. TOPOLNISKI J. 
 
 

 
End of Document 
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Between Barbara Graff, Larry Graff and Darrell Graff, Appellants (Respondents), and Alberta Energy and Utilities 
Board, Respondent, and Encana Corporation, Respondent (Applicant)

(8 paras.)

Case Summary

Civil procedure — Appeals — Moot issues — Application by Encana for an order striking the appeals by 
Graffs as moot dismissed — Appeals arose out of licences granted with respect to wells — Various 
requests for review and variance were dismissed and Graffs appealed — Appeal was not moot — Parties 
remained in adversarial relationship, despite fact that Encana was in process of abandoning the well — 
Future re-litigation of same issues could be avoided by having the court interpret statutes and duties of 
Energy Board with respect to wells.

Natural resources law — Oil and gas — Wells — Application by Encana for an order striking the appeals by 
Graffs as moot dismissed — Appeals arose out of licences granted with respect to wells — Various 
requests for review and variance were dismissed and Graffs appealed — Appeal was not moot — Parties 
remained in adversarial relationship, despite fact that Encana was in process of abandoning the well — 
Future re-litigation of same issues could be avoided by having the court interpret statutes and duties of 
Energy Board with respect to wells.

Application by Encana for an order striking the Graffs' appeals as moot. The appeals arose out of licenses 
granted with respect to two wells. Various requests for review and variance were dismissed and the Graffs 
appealed. Encana claimed it was in the process of abandoning the well because of poor production. The wells 
had been cemented, cut and capped, and the well licenses were designated abandoned by the Energy Board. 
The wells were still in the process of surface abandonment. The Graffs claimed the operation of the wells had 
negative effects on their heath and livelihood and that they incurred expenses in trying to be treated fairly by 
Encana and the Board. 

HELD: Application dismissed.

The appeal was not moot. The parties continued to be in an adversarial relationship. Legal direction with respect 
to the proper interpretation of the relevant statutes and duties of the Board might save resources by preventing 
re-litigation of similar matters in future. 
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Court Summary:

Application to Dismiss for Mootness and Costs. 

Counsel

C.J. Popowich and K.L. Reiffenstein for the Applicant.

W.J. Hope-Ross for the Respondent Graffs.

B.S. Kapel Holden for the Respondent A.E.U.B.

Memorandum of Judgment

The judgment of the Court was delivered by

C.M. CONRAD J.A.

1  We are in a position to give our unanimous decision. Encana Corporation applied to strike the appellants' (Graffs) 
appeals on the grounds that the appeals are moot. The appeals arise out of licenses granted with respect to two 
wells known as the 4-22 Well and the 1-25 Well. Various requests for review and variance were dismissed and the 
Graffs appealed.

2  As a result of poor production Encana says it is in the process of abandoning the wells. The wells have been 
cemented, cut, and capped, and the well licenses have been designated as abandoned by the Alberta Energy and 
Utilities Board (AEUB). The wells are still in the process of surface abandonment. As a result, Encana says that 
there is no practical effect that will result from these appeals.

3  The Graffs take the position that they have already suffered real consequences as a result of the activities 
conducted pursuant to the licenses. Those consequences include the effects on their health, their lifestyle, and their 
livelihood, as well as the expense incurred in trying to be treated fairly by the respondents. Even if the appeals are 
moot, the Graffs urge the court to exercise its discretion to hear these appeals because the parties continue in an 
adversarial relationship. As a result, the parties require guidance on the proper interpretation and application of the 
AEUB's Directive 56.

4  Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, 57 D.L.R. (4th) 231 is the leading authority on the 
question of dismissal for mootness. Borowski stands for the general principle that a court may decline to decide a 
case which raises merely a hypothetical or abstract question. It sets out a two-step process. First, the court must 
determine whether the required tangible and concrete dispute has disappeared and the issues have become 
academic. If so, the court must then determine whether it should exercise its discretion to hear the case even if it is 
moot. In doing so, the court should consider at least three factors: the presence of an adversarial context, the 
concern for judicial resources and the awareness of the court's proper law-making function.

5  We are not satisfied that these appeals are moot. Moreover, even if they were, we would exercise our discretion 
to hear these appeals. The parties continue in an adversarial relationship. Moreover, legal direction with respect to 
the proper interpretation of the relevant statutes and the duties of the AEUB may, rather than expending judicial 
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resources, actually save resources by preventing re-litigation of similar matters in the future. The waste of past 
judicial resources is demonstrated by Encana's behaviour in seeking status as a party and then opposing one of the 
Graffs' leave applications, when it now appears these wells were known to be non-producing and would be 
abandoned. Finally, the court's law-making function favours hearing the appeal and denying this application. At the 
heart of these appeals is the proper interpretation of Directive 56.

6  Encana's application for dismissal is denied. The Graffs are entitled to their costs against Encana for the 
following:

(a) the May 7th application when Encana was added as a party,

(b) the July 5th application for leave, which Encana opposed,

(c) the August 10th application for consolidation of the two leave applications, and

(d) this application.

7  As to quantum, we wish to hear from Mr. Popowich as to why costs should not be on a solicitor/client basis in the 
particular circumstances of this case.

(Submissions by Counsel)

C.M. CONRAD J.A.

8  Upon considering the history of this case, the Graffs are entitled to solicitor/client costs against Encana with 
respect to the May 7th hearing, the July 5th hearing and today's hearing, including all preparation for the hearings. 
Encana will pay one set of costs for the August 10th hearing on a party/party basis, Schedule C, Column 5.

C.M. CONRAD J.A.

End of Document
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[Editor's note: A corrigendum was released by the Court on May 10, 2012; the corrections have been made to the text and 
the corrigendum is appended to this document.]

Memorandum of Decision

J.M. ROSS J.

Introduction

1  This is an application for judicial review of Order F2010-029 (the "Decision") issued by the Office of the 
Information and Privacy Commissioner ("OIPC") on April 21, 2011 in respect of Case File Number F4977 under 
which Mr. Bonsma (the "Applicant") asked for a review of the decision of Alberta Employment and Immigration 
("AEI" or the "Public Body") which denied him access to certain information related to his former employer, Tesco 
Corporation ("Tesco"). The OIPC Decision ordered AEI to give the Applicant access to the information responsive 
to his access request. The Applicant seeks judicial review of the decision.

Background Facts

2  The Applicant made an access to information request on March 18, 2009 to AEI under the Freedom of 
Information and Protection of Privacy Act, RSA 2000, c F-25 ("FOIPPA"). He sought access to information dealing 
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with the "number, date, reason and settlement (outcome) of Employment Standard[s] complaints against Tesco 
Corporation."

3  By a letter dated April 9, 2009, the Applicant was informed that the requested information may affect the interest 
of Tesco and AEI would be consulting with it. Later, in a letter dated May 14, 2009, the Public Body informed the 
Applicant that his access request was denied on the basis of section 16(1) of FOIPPA ("AEI decision") and advised 
that the Applicant had the right to ask the Information and Privacy Commissioner to conduct a review of the 
decision under section 65 of FOIPPA. Subsequently, AEI wrote another letter dated June 1, 2009 to the Applicant 
indicating that it had specifically applied "sections 16(1)(a)(ii), (b) and (c)(iii)(iv)."

4  The Applicant requested a review of the AEI decision in his letter dated June 8, 2009 to the OIPC. A portfolio 
officer was authorized by the Commissioner to investigate and attempt to settle the matter. This process was 
unsuccessful. The Applicant then requested an inquiry by a letter dated November 20, 2009, which was eventually 
set down.

5  Commencing with a Notice of Inquiry dated August 30, 2010, a lengthy inquiry process ensued before an 
Adjudicator. Multiple written submissions were received from the Applicant, AEI and Tesco. The details of the 
sequence of events appeared in the Brief of the Applicant. Significantly, the Applicant notes with concern the 
submission of AEI's final rebuttal on November 22, 2010 which included Affidavits that, he alleged, made claims 
about certain statements he was said to have made on or about March 18, 2009. Ultimately, the Applicant was able 
to submit "an inquiry variation request, the required notice and a sworn Affidavit dated January 10, 2011" to the 
Adjudicator in order to make a "correction to the personal information" in the claims by the officials of AEI.

6  At the end of the inquiry, the Adjudicator issued the Decision which is under review in the within application. That 
decision overturned AEI's refusal to grant the Applicant access to the requested information. In the Decision, the 
Adjudicator found at paras 139 - 142 that:

para139 ... the Public Body complied with its duty under section 12(1), including its obligation to give the 
Applicant reasons for refusing to grant him access to the requested records.

para140 ... the Public Body complied with its duty to assist the Applicant under section 10(1) of the Act.

para141 ... section 16(1) of the Act does not apply to the information requested by the Applicant, as 
disclosure would not be harmful to the business interests of the Affected Party.

para142 ... section 17(1) of the Act does not apply to the information requested by the Applicant, as it does 
not consist of the personal information of identifiable individuals. Alternatively, disclosure of the information 
would not be an unreasonable invasion of their personal privacy.

7  The Adjudicator then ordered AEI to give the Applicant access to the information responsive to his access 
request which were stipulated (at para 143 of the Decision) to include:

para8 ... the number of complaints against the Affected Party (which is evident by counting the number of 
them appearing in the records), the date of each complaint (which appears on each screenshot as the date 
that the complaint was "Registered"), the reason for each complaint (which is indicated on each screenshot 
in that there is a check mark in a box with an accompanying code, or abbreviation), and the 
settlement/outcome of each complaint (which appears on each screenshot as the "Status" and "Conclusion 
Reason").

para9 ... the "Claim Registered" date, and the last line of information under the heading "Description", which 
indicates the outcome of the claim.

para10 ... the information under the headings "Status" and "Operating Name" in all but the first three lines. 
This information again indicates the number of complaints against the Affected Party, and their outcomes.
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8  The Applicant accepts that the information ordered to be disclosed is responsive to his access to information 
request. He does not seek judicial review in regard to this central aspect of the Adjudicator's decision.

Issues

9  This application raises the following issues:

1. What is the basis for the application, given that the Adjudicator ordered that the Applicant was 
entitled to access to the information he sought?

2. Should the Court decline judicial review on the grounds of mootness or otherwise?

Parties' Positions

Applicant's Submissions

10  The Applicant, who is self-represented, disagrees with the finding of the Adjudicator that the Public Body fulfilled 
its obligation to give reasons for refusing to grant access to the requested records. He further contends that the 
Affidavits of AEI officials provided with their final rebuttal should have been provided earlier through either of the 
AEI letters (i.e. dated May 14, 2009 and/or dated June 1, 2009) which informed him of the denial of his access 
request, prior to the involvement of the OIPC.

11  He also disagrees with the Adjudicator's finding that the AEI complied with its duty to assist the Applicant. He 
claims that AEI delayed making a claim about his "March 2009 conversation." He argues that this type of conduct 
by the Public Body should be discouraged.

12  The Applicant expresses partial satisfaction with the Adjudicator's finding that section 16(1) of the Act does not 
apply to the requested information, as disclosure would not be harmful to the business interests of the Affected 
Party. However, he has concerns with the Adjudicator's "analysis" which failed to "make a decisive statement 
reflecting that section 16(1)(b) also does not apply and never will." The Applicant criticizes the Adjudicator's 
conclusions as "too vague and non-inclusive" in certain areas and requiring "reconsideration" in other areas. The 
Applicant is also concerned that the Adjudicator "did not agree with[his] assertion that Code enforcement records 
are not labour relations information" and he "discourages" the Adjudicator's "broad generalizations" and "wordings".

13  The Applicant sums up the basis for his judicial review application as that "[d]espite the Adjudicator's decision 
ordering the release of the records it was clear that the Public Body would continue to oppose access to similar type 
records." He says that "[i]t is imperative that the Public Body realizes/accepts that any similar access requests 
should not be denied under sections 16(1)(b) and/or 17(1) and that the OIPC process cannot be used as a tactic to 
delay access." He seeks as relief that this court "renders a conclusive decision as to the applicability of section 
16(1)(b) to the records at issue so that similar type requests are honoured in a forthright manner by the[AEI] without 
the need for the OIPC intervention."

Respondent's Submissions

14  The Respondent AEI contends that this application is primarily about the Applicant's dissatisfaction with the 
reasons of the Adjudicator. AEI argues that while reasons are considered in order to determine whether they 
support a decision or not, they are not themselves subject to review absent a challenge to the decision: Libby, 
McNeill & Libby of Canada Ltd v. UAW (1978), 21 O.R. (2d) 362 at para 3 (CA)(available on WL Can) [Libby]; 
Laviolette v. CJA, Local 1023 (1998), 199 N.B.R. (2d) 270 at para 11 (CA)(available on WL Can) [Laviolette]; 
cited in, Sara Blake, Administrative Law in Canada, 3rd ed (Makham, Ont: Butterworths, 2001) at 183; UES, Local 
298 v. Bibeault, [1988] 2 S.C.R. 1048 at para 127, 35 Admin. L.R. 153 (QL).
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15  Regarding the Applicant's complaints relating to the Public Body's duty to assist and duty to give reasons, the 
Respondent AEI submits that these issues are moot. The Adjudicator ordered disclosure of the information to the 
Applicant and there would therefore be no point in ordering AEI to provide further assistance or reasons to the 
Applicant at this time: Borowski v. Canada (Attorney General), [1989] 1 SCR 342 at paras 15, 34 (QL), 57 DLR 
(4th) 231 [Borowski]; Statham v. Canadian Broadcasting Corporation, 2010 FCA 315 at paras 28-30[Statham].

Analysis

16  It has been held that, as a matter of law, courts have complete discretion to dismiss an application for judicial 
review on the ground of mootness: Statham; Canada (Information Commissioner of Canada) v. Canada 
(Minister of National Defence)(1999), 240 NR 244 (FCA) at para 25.

17  Guidance regarding the exercise of that discretion is found in Borowski. The Supreme Court of Canada 
outlined a two-step analytical process: "[f]irst it is necessary to determine whether the required tangible and 
concrete dispute has disappeared and the issues have become academic;[s]econd, if the response to the first 
question is affirmative, it is necessary to decide if the court should exercise its discretion to hear the case" (at para 
16). In exercising its discretion, the court should consider at least three factors: the presence of an adversarial 
context, the concern for judicial resources and the awareness of the court's proper law-making function: Graff v. 
Alberta (Energy and Utilities Board), 2007 ABCA 363 at para 4; Borowskiat paras 31-42.

18  The tangible and concrete issue in this matter relates to the Applicant's access to information dealing with the 
"number, date, reason and settlement (outcome) of Employment Standard[s] complaints against Tesco 
Corporation" in the custody of the Respondent AEI. On April 21, 2011, the OIPC issued Order F2010-029, that is 
the Decision under review in this application, in which the Applicant was granted access to the information that he 
sought from the Respondent AEI. The Adjudicator in the Decision ordered AEI to give the Applicant access to the 
information responsive to his access request as identified: at para 143. In view of the Adjudicator's order, I find that 
the concrete and tangible dispute between the Applicant and the Respondent has disappeared as his right to 
access the information sought from AEI is no longer in issue.

19  In Wiebe v. Alberta (Labour Relations Board), 2001 ABCA 192, 204 DLR (4th) 169 [Wiebe], the appellant 
and some other employees sought decertification of a union local as the employees' bargaining agent before the 
Labour Relations Board. The Board's decision to dismiss the application was upheld on judicial review. They 
appealed to the Alberta Court of Appeal. In the interim, the Board decertified the union local. The Court of Appeal 
dismissed the appeal as moot for the reasons that, the appellants:

... have got what they wanted (decertification), and the substantive dispute is over. Their rights are no 
longer in issue ...[O]ur judgment could not lead to the union local's decertification or recertification for these 
employees. Nor could it open any road (previously closed) for the Board to do either thing.

The[appellants] have no interests more likely to be affected by a substantive decision of this appeal, than 
has any other Alberta employee who is not represented by a union ...

An appeal is moot whether or not it suggests general questions of law or jurisdiction which could affect non-
parties. Given the laws of precedent, most appeals suggest such questions (Wiebe, at paras 9-11).

20  The Applicant in this matter has got what he wanted, i.e. access to the information in AEI's custody. His 
concerns about the likelihood of the Public Body's continuing opposition of "access to similar type records" and the 
need to ensure that in future "any similar access requests should not be denied under sections 16(1)(b) and/or 
17(1) and that the OIPC process cannot be used as a tactic to delay access" are academic in nature. These issues 
do not affect his interests any more than the interests of any other Albertan. His judicial review application is moot 
notwithstanding that it may raise general questions of statutory interpretation and law (including the legal 
ramifications of the duty to assist and duty to give reasons): Wiebeat paras 10-11.

http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3T1-JJSF-23N5-00000-00&context=
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21  I also agree with the Respondent that at the core of this judicial review application is the Applicant's 
dissatisfaction with the Adjudicator's reasons. While reasons are considered in order to determine whether they 
support a decision, they are not themselves subject to review absent a challenge to the decision: Libbyat para 3; 
Lavioletteat para 11. The present application is misdirected at the Adjudicator's reasons rather than the decision 
granting him access to the information he sought.

22  In respect of the Applicant's concern with late filing and provision to him of Affidavits of the Respondent's 
officials which made claims about "a March 2009 conversation" and to the extent that the allegation involves 
questions of procedural fairness, I am satisfied that the Adjudicator acted fairly and correctly by providing the 
Applicant with the opportunity to submit an inquiry variation request and a sworn Affidavit (dated January 10, 2011) 
which enabled him to make a "correction to the personal information" in response to the claims by the officials of the 
Respondent AEI.

23  I therefore conclude that the within judicial review application is moot.

24  The second step of the analysis in Borowski requires that I consider whether to exercise my discretion to 
decide the moot application. Three factors are relevant: the presence of an adversarial context, the concern for 
judicial resources and the awareness of the court's proper law-making function: Graff at para 4; Borowski at 353, 
358-363.

25  The requirement for an adversarial context recognizes that it "is a fundamental tenet of our legal system and 
helps guarantee that issues are well and fully argued by parties who have a stake in the outcome": Borowski, at 
para 31. There remains an adversarial context in this matter, although it is limited to some extent. While the 
Applicant has continued to present his case for judicial review, neither AEI nor Tesco seek to challenge disclosure 
of the information as ordered by the Adjudicator. AEI was represented on the judicial review application by Alberta 
Justice. The primary thrust of their submissions related to the issue of mootness; although they did submit, in the 
alternative, that the Adjudicator's decision was reasonable. I conclude that the adversarial context is sufficient to 
permit the Court to decide the application.

26  The second factor is the need to promote judicial economy. As stated by the Supreme Court of Canada: "It is an 
unfortunate reality that there is a need to ration scarce judicial resources among competing claimants ... The 
concern for judicial economy as a factor in the decision not to hear moot cases will be answered if the special 
circumstances of the case make it worthwhile to apply scarce judicial resources to resolve it" (Borowski, at para 
34). One example of a special circumstance is where the court's decision will have a practical effect on the rights of 
the parties. Another is where the issue to be reviewed is a recurring but time limited issue, that tends to evade court 
review (such as the validity of an injunction prohibiting strike action). However, the Supreme Court observed that:

The mere fact ... that a case raising the same point is likely to recur even frequently should not by itself be a 
reason for hearing an appeal which is moot. It is preferable to wait and determine the point in a genuine 
adversarial context unless the circumstances suggest that the dispute will have always disappeared before 
it is ultimately resolved, (Borowski, at para 36).

27  The decision which the Applicant seeks will have no practical effects for himself. He is not himself seeking other 
information from AEI. His concerns are general, and expressed on behalf of other persons who may seek 
information in the future. The case law makes it clear that the desire to set a precedent for others is not a special 
circumstance. The Applicant suggests that concerns of the sort he raises will recur. Accepting this for the sake of 
argument, this is not a sufficient reason to decide a moot case. Issues relating to access to information under 
FOIPPAare not evasive of review; the court has many opportunities to resolve these issues in cases in which the 
parties continue to dispute whether or not information must be disclosed under the legislation. The second factor 
does not support the exercise of discretion to proceed to decide the application.

28  The third factor is awareness of the court's proper law-making function. The Supreme Court of Canada 
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explained this factor as follows:

The court must be sensitive to its role as the adjudicative branch in our political framework. Pronouncing 
judgments in the absence of a dispute affecting the rights of the parties may be viewed as intruding into the 
role of the legislative branch.

It was primarily on this ground that the Court declined to hear Mr. Borowski's application for a declaration that 
therapeutic abortions violated the Canadian Charter of Rights and Freedoms. Answering such a question in the 
abstract would be a "marked departure from the traditional role of the court"(Borowski, at para 47).

29  The issues raised by the Applicant in this case do have a level of abstraction that, in my view, makes them 
unsuitable for judicial determination. For example, the Applicant wants the Court to state that information such as 
that he sought, the "number, date, reason and settlement (outcome) of Employment Standard[s] complaints" 
against a particular employer, is never supplied "in confidence" (s 16(10(b)), and thus cannot be exempt from 
disclosure under s 16(1). The Adjudicator did not need to decide this issue, as he determined on another ground 
that the s. 16(1) exemption did not apply. However, he did make the following findings at paras 72-73 of his 
decision:

[72] The information at issue reveals the fact that employment standards complaints were made against the 
Affected Party[Tesco], along with the number, dates and reasons ... In my view, none of this information 
can be characterized as being supplied in confidence ...

[73] The information at issue also reveals the very general nature of the settlement or outcome of each 
complaint, such as whether the complaint did or did not have merit, a settlement did or did not occur, or a 
remedy did or did not result. The mere fact that a complaint had merit or not, accompanied by no details 
whatsoever, reveals no information that can be characterized as being supplied directly or indirectly in 
confidence. On the other hand, it is possible that even the general information about a settlement or 
remedy might reveal information supplied by the Affected Party in confidence to Employment Standards. 
While no details are given in the records at issue here, the fact of the settlement or remedy may, in and of 
itself, be confidential.

30  While the Applicant would like "a decisive statement reflecting that s 16(1)(b) also does not apply and never 
will," the Adjudicator's comments reflect the fact that a determination as to whether information was or was not 
"supplied in confidence" is necessarily fact specific. Similarly, the issues raised by the Applicant regarding 
sufficiency of reasons and the duty to assist are issues that involve the application of legal principles to case-
specific facts. As I have already noted, the Court will undoubtedly have many opportunities to resolve these issues 
in cases in which there remains a live dispute between the parties. By awaiting these opportunities, risks associated 
with hearing a moot judicial review application are avoided, including the possibility of enunciating "a rule of law 
which hangs together in theory or logic, but is simply impractical" or which is too wide in scope, in the absence of a 
specific dispute: Wiebe at paras 13-19.

31  Having considered the factors outlined in Borowski, I decline to exercise my discretion to decide this moot 
application on the merits.

Disposition

32  In the result, this application for judicial review of the decision in Order F2010-029 issued by the Office of the 
Information and Privacy Commissioner ("OIPC") on April 21, 2011 is dismissed as moot.

J.M. ROSS J.

* * * * *
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Corrigendum
 Released: May 10, 2012

Page 7: Para[25] Lines 6-7 should read as follows:

AEI was represented on the judicial review application by Alberta Justice.

Page: 9 Appearance should read as follows:

Sean McDonough for Alberta Employment and Immigration

End of Document
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Memorandum of Decision 

 
 

J.M. ROSS J. 

 
Introduction 
 
1  This is an application for judicial review of Order F2010-029 (the "Decision") issued by the Office of the 
Information and Privacy Commissioner ("OIPC") on April 21, 2011 in respect of Case File Number F4977 under 
which Mr. Bonsma (the "Applicant") asked for a review of the decision of Alberta Employment and Immigration 
("AEI" or the "Public Body") which denied him access to certain information related to his former employer, Tesco 
Corporation ("Tesco"). The OIPC Decision ordered AEI to give the Applicant access to the information responsive 
to his access request. The Applicant seeks judicial review of the decision. 
 
Background Facts 
 
2  The Applicant made an access to information request on March 18, 2009 to AEI under the Freedom of 

Information and Protection of Privacy Act, RSA 2000, c F-25 ("FOIPPA"). He sought access to information dealing 
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with the "number, date, reason and settlement (outcome) of Employment Standard[s] complaints against Tesco 
Corporation." 
 
3  By a letter dated April 9, 2009, the Applicant was informed that the requested information may affect the interest 
of Tesco and AEI would be consulting with it. Later, in a letter dated May 14, 2009, the Public Body informed the 
Applicant that his access request was denied on the basis of section 16(1) of FOIPPA ("AEI decision") and advised 
that the Applicant had the right to ask the Information and Privacy Commissioner to conduct a review of the 
decision under section 65 of FOIPPA. Subsequently, AEI wrote another letter dated June 1, 2009 to the Applicant 
indicating that it had specifically applied "sections 16(1)(a)(ii), (b) and (c)(iii)(iv)." 
 
4  The Applicant requested a review of the AEI decision in his letter dated June 8, 2009 to the OIPC. A portfolio 
officer was authorized by the Commissioner to investigate and attempt to settle the matter. This process was 
unsuccessful. The Applicant then requested an inquiry by a letter dated November 20, 2009, which was eventually 
set down. 
 
5  Commencing with a Notice of Inquiry dated August 30, 2010, a lengthy inquiry process ensued before an 
Adjudicator. Multiple written submissions were received from the Applicant, AEI and Tesco. The details of the 
sequence of events appeared in the Brief of the Applicant. Significantly, the Applicant notes with concern the 
submission of AEI's final rebuttal on November 22, 2010 which included Affidavits that, he alleged, made claims 
about certain statements he was said to have made on or about March 18, 2009. Ultimately, the Applicant was able 
to submit "an inquiry variation request, the required notice and a sworn Affidavit dated January 10, 2011" to the 
Adjudicator in order to make a "correction to the personal information" in the claims by the officials of AEI. 
 
6  At the end of the inquiry, the Adjudicator issued the Decision which is under review in the within application. That 
decision overturned AEI's refusal to grant the Applicant access to the requested information. In the Decision, the 
Adjudicator found at paras 139 - 142 that: 
 

para139 ... the Public Body complied with its duty under section 12(1), including its obligation to give the 
Applicant reasons for refusing to grant him access to the requested records. 

para140 ... the Public Body complied with its duty to assist the Applicant under section 10(1) of the Act. 

para141 ... section 16(1) of the Act does not apply to the information requested by the Applicant, as 
disclosure would not be harmful to the business interests of the Affected Party. 

para142 ... section 17(1) of the Act does not apply to the information requested by the Applicant, as it does 
not consist of the personal information of identifiable individuals. Alternatively, disclosure of the information 
would not be an unreasonable invasion of their personal privacy. 

 
7  The Adjudicator then ordered AEI to give the Applicant access to the information responsive to his access 
request which were stipulated (at para 143 of the Decision) to include: 
 

para8 ... the number of complaints against the Affected Party (which is evident by counting the number of 
them appearing in the records), the date of each complaint (which appears on each screenshot as the date 
that the complaint was "Registered"), the reason for each complaint (which is indicated on each screenshot 
in that there is a check mark in a box with an accompanying code, or abbreviation), and the 
settlement/outcome of each complaint (which appears on each screenshot as the "Status" and "Conclusion 
Reason"). 

para9 ... the "Claim Registered" date, and the last line of information under the heading "Description", which 
indicates the outcome of the claim. 

para10 ... the information under the headings "Status" and "Operating Name" in all but the first three lines. 
This information again indicates the number of complaints against the Affected Party, and their outcomes. 
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8  The Applicant accepts that the information ordered to be disclosed is responsive to his access to information 
request. He does not seek judicial review in regard to this central aspect of the Adjudicator's decision. 
 
Issues 
 
9  This application raises the following issues: 
 

1. What is the basis for the application, given that the Adjudicator ordered that the Applicant was 
entitled to access to the information he sought? 

2. Should the Court decline judicial review on the grounds of mootness or otherwise? 
 
Parties' Positions 
 

Applicant's Submissions 
 
10  The Applicant, who is self-represented, disagrees with the finding of the Adjudicator that the Public Body fulfilled 
its obligation to give reasons for refusing to grant access to the requested records. He further contends that the 
Affidavits of AEI officials provided with their final rebuttal should have been provided earlier through either of the 
AEI letters (i.e. dated May 14, 2009 and/or dated June 1, 2009) which informed him of the denial of his access 
request, prior to the involvement of the OIPC. 
 
11  He also disagrees with the Adjudicator's finding that the AEI complied with its duty to assist the Applicant. He 
claims that AEI delayed making a claim about his "March 2009 conversation." He argues that this type of conduct 
by the Public Body should be discouraged. 
 
12  The Applicant expresses partial satisfaction with the Adjudicator's finding that section 16(1) of the Act does not 
apply to the requested information, as disclosure would not be harmful to the business interests of the Affected 
Party. However, he has concerns with the Adjudicator's "analysis" which failed to "make a decisive statement 
reflecting that section 16(1)(b) also does not apply and never will." The Applicant criticizes the Adjudicator's 
conclusions as "too vague and non-inclusive" in certain areas and requiring "reconsideration" in other areas. The 
Applicant is also concerned that the Adjudicator "did not agree with[his] assertion that Code enforcement records 
are not labour relations information" and he "discourages" the Adjudicator's "broad generalizations" and "wordings". 
 
13  The Applicant sums up the basis for his judicial review application as that "[d]espite the Adjudicator's decision 
ordering the release of the records it was clear that the Public Body would continue to oppose access to similar type 
records." He says that "[i]t is imperative that the Public Body realizes/accepts that any similar access requests 
should not be denied under sections 16(1)(b) and/or 17(1) and that the OIPC process cannot be used as a tactic to 
delay access." He seeks as relief that this court "renders a conclusive decision as to the applicability of section 
16(1)(b) to the records at issue so that similar type requests are honoured in a forthright manner by the[AEI] without 
the need for the OIPC intervention." 
 

Respondent's Submissions 
 
14  The Respondent AEI contends that this application is primarily about the Applicant's dissatisfaction with the 
reasons of the Adjudicator. AEI argues that while reasons are considered in order to determine whether they 
support a decision or not, they are not themselves subject to review absent a challenge to the decision: Libby, 

McNeill & Libby of Canada Ltd v. UAW (1978), 21 O.R. (2d) 362 at para 3 (CA)(available on WL Can) [Libby]; 
Laviolette v. CJA, Local 1023 (1998), 199 N.B.R. (2d) 270 at para 11 (CA)(available on WL Can) [Laviolette]; 
cited in, Sara Blake, Administrative Law in Canada, 3rd ed (Makham, Ont: Butterworths, 2001) at 183; UES, Local 

298 v. Bibeault, [1988] 2 S.C.R. 1048 at para 127, 35 Admin. L.R. 153 (QL). 

http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJV1-DYFH-X47Y-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7H-KW81-JXNB-60XX-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3T1-JJSF-23MK-00000-00&context=
http://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3T1-JJSF-23MK-00000-00&context=


 
Bonsma v. Alberta (Information and Privacy  Commissioner), [2012] A.J. No. 1397 

  Page 5 of 8 

 
15  Regarding the Applicant's complaints relating to the Public Body's duty to assist and duty to give reasons, the 
Respondent AEI submits that these issues are moot. The Adjudicator ordered disclosure of the information to the 
Applicant and there would therefore be no point in ordering AEI to provide further assistance or reasons to the 
Applicant at this time: Borowski v. Canada (Attorney General), [1989] 1 SCR 342 at paras 15, 34 (QL), 57 DLR 

(4th) 231 [Borowski]; Statham v. Canadian Broadcasting Corporation, 2010 FCA 315 at paras 28-30[Statham]. 
 
Analysis 
 
16  It has been held that, as a matter of law, courts have complete discretion to dismiss an application for judicial 
review on the ground of mootness: Statham; Canada (Information Commissioner of Canada) v. Canada 

(Minister of National Defence)(1999), 240 NR 244 (FCA) at para 25. 
 
17  Guidance regarding the exercise of that discretion is found in Borowski. The Supreme Court of Canada 
outlined a two-step analytical process: "[f]irst it is necessary to determine whether the required tangible and 
concrete dispute has disappeared and the issues have become academic;[s]econd, if the response to the first 
question is affirmative, it is necessary to decide if the court should exercise its discretion to hear the case" (at para 
16). In exercising its discretion, the court should consider at least three factors: the presence of an adversarial 
context, the concern for judicial resources and the awareness of the court's proper law-making function: Graff v. 

Alberta (Energy and Utilities Board), 2007 ABCA 363 at para 4; Borowskiat paras 31-42. 
 
18  The tangible and concrete issue in this matter relates to the Applicant's access to information dealing with the 
"number, date, reason and settlement (outcome) of Employment Standard[s] complaints against Tesco 
Corporation" in the custody of the Respondent AEI. On April 21, 2011, the OIPC issued Order F2010-029, that is 
the Decision under review in this application, in which the Applicant was granted access to the information that he 
sought from the Respondent AEI. The Adjudicator in the Decision ordered AEI to give the Applicant access to the 
information responsive to his access request as identified: at para 143. In view of the Adjudicator's order, I find that 
the concrete and tangible dispute between the Applicant and the Respondent has disappeared as his right to 
access the information sought from AEI is no longer in issue. 
 
19  In Wiebe v. Alberta (Labour Relations Board), 2001 ABCA 192, 204 DLR (4th) 169 [Wiebe], the appellant 
and some other employees sought decertification of a union local as the employees' bargaining agent before the 
Labour Relations Board. The Board's decision to dismiss the application was upheld on judicial review. They 
appealed to the Alberta Court of Appeal. In the interim, the Board decertified the union local. The Court of Appeal 
dismissed the appeal as moot for the reasons that, the appellants: 
 

... have got what they wanted (decertification), and the substantive dispute is over. Their rights are no 
longer in issue ...[O]ur judgment could not lead to the union local's decertification or recertification for these 
employees. Nor could it open any road (previously closed) for the Board to do either thing. 

The[appellants] have no interests more likely to be affected by a substantive decision of this appeal, than 
has any other Alberta employee who is not represented by a union ... 

An appeal is moot whether or not it suggests general questions of law or jurisdiction which could affect non-
parties. Given the laws of precedent, most appeals suggest such questions (Wiebe, at paras 9-11). 

 
20  The Applicant in this matter has got what he wanted, i.e. access to the information in AEI's custody. His 
concerns about the likelihood of the Public Body's continuing opposition of "access to similar type records" and the 
need to ensure that in future "any similar access requests should not be denied under sections 16(1)(b) and/or 
17(1) and that the OIPC process cannot be used as a tactic to delay access" are academic in nature. These issues 
do not affect his interests any more than the interests of any other Albertan. His judicial review application is moot 
notwithstanding that it may raise general questions of statutory interpretation and law (including the legal 
ramifications of the duty to assist and duty to give reasons): Wiebeat paras 10-11. 
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21  I also agree with the Respondent that at the core of this judicial review application is the Applicant's 
dissatisfaction with the Adjudicator's reasons. While reasons are considered in order to determine whether they 
support a decision, they are not themselves subject to review absent a challenge to the decision: Libbyat para 3; 
Lavioletteat para 11. The present application is misdirected at the Adjudicator's reasons rather than the decision 
granting him access to the information he sought. 
 
22  In respect of the Applicant's concern with late filing and provision to him of Affidavits of the Respondent's 
officials which made claims about "a March 2009 conversation" and to the extent that the allegation involves 
questions of procedural fairness, I am satisfied that the Adjudicator acted fairly and correctly by providing the 
Applicant with the opportunity to submit an inquiry variation request and a sworn Affidavit (dated January 10, 2011) 
which enabled him to make a "correction to the personal information" in response to the claims by the officials of the 
Respondent AEI. 
 
23  I therefore conclude that the within judicial review application is moot. 
 
24  The second step of the analysis in Borowski requires that I consider whether to exercise my discretion to 
decide the moot application. Three factors are relevant: the presence of an adversarial context, the concern for 
judicial resources and the awareness of the court's proper law-making function: Graff at para 4; Borowski at 353, 
358-363. 
 
25  The requirement for an adversarial context recognizes that it "is a fundamental tenet of our legal system and 
helps guarantee that issues are well and fully argued by parties who have a stake in the outcome": Borowski, at 
para 31. There remains an adversarial context in this matter, although it is limited to some extent. While the 
Applicant has continued to present his case for judicial review, neither AEI nor Tesco seek to challenge disclosure 
of the information as ordered by the Adjudicator. AEI was represented on the judicial review application by Alberta 
Justice. The primary thrust of their submissions related to the issue of mootness; although they did submit, in the 
alternative, that the Adjudicator's decision was reasonable. I conclude that the adversarial context is sufficient to 
permit the Court to decide the application. 
 
26  The second factor is the need to promote judicial economy. As stated by the Supreme Court of Canada: "It is an 
unfortunate reality that there is a need to ration scarce judicial resources among competing claimants ... The 
concern for judicial economy as a factor in the decision not to hear moot cases will be answered if the special 
circumstances of the case make it worthwhile to apply scarce judicial resources to resolve it" (Borowski, at para 
34). One example of a special circumstance is where the court's decision will have a practical effect on the rights of 
the parties. Another is where the issue to be reviewed is a recurring but time limited issue, that tends to evade court 
review (such as the validity of an injunction prohibiting strike action). However, the Supreme Court observed that: 
 

The mere fact ... that a case raising the same point is likely to recur even frequently should not by itself be a 
reason for hearing an appeal which is moot. It is preferable to wait and determine the point in a genuine 
adversarial context unless the circumstances suggest that the dispute will have always disappeared before 
it is ultimately resolved, (Borowski, at para 36). 

 
27  The decision which the Applicant seeks will have no practical effects for himself. He is not himself seeking other 
information from AEI. His concerns are general, and expressed on behalf of other persons who may seek 
information in the future. The case law makes it clear that the desire to set a precedent for others is not a special 
circumstance. The Applicant suggests that concerns of the sort he raises will recur. Accepting this for the sake of 
argument, this is not a sufficient reason to decide a moot case. Issues relating to access to information under 
FOIPPAare not evasive of review; the court has many opportunities to resolve these issues in cases in which the 
parties continue to dispute whether or not information must be disclosed under the legislation. The second factor 
does not support the exercise of discretion to proceed to decide the application. 
 
28  The third factor is awareness of the court's proper law-making function. The Supreme Court of Canada 
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explained this factor as follows: 
 

The court must be sensitive to its role as the adjudicative branch in our political framework. Pronouncing 
judgments in the absence of a dispute affecting the rights of the parties may be viewed as intruding into the 
role of the legislative branch. 

 
It was primarily on this ground that the Court declined to hear Mr. Borowski's application for a declaration that 
therapeutic abortions violated the Canadian Charter of Rights and Freedoms. Answering such a question in the 
abstract would be a "marked departure from the traditional role of the court"(Borowski, at para 47). 
 
29  The issues raised by the Applicant in this case do have a level of abstraction that, in my view, makes them 
unsuitable for judicial determination. For example, the Applicant wants the Court to state that information such as 
that he sought, the "number, date, reason and settlement (outcome) of Employment Standard[s] complaints" 
against a particular employer, is never supplied "in confidence" (s 16(10(b)), and thus cannot be exempt from 
disclosure under s 16(1). The Adjudicator did not need to decide this issue, as he determined on another ground 
that the s. 16(1) exemption did not apply. However, he did make the following findings at paras 72-73 of his 
decision: 
 

[72] The information at issue reveals the fact that employment standards complaints were made against the 
Affected Party[Tesco], along with the number, dates and reasons ... In my view, none of this information 
can be characterized as being supplied in confidence ... 

[73] The information at issue also reveals the very general nature of the settlement or outcome of each 
complaint, such as whether the complaint did or did not have merit, a settlement did or did not occur, or a 
remedy did or did not result. The mere fact that a complaint had merit or not, accompanied by no details 
whatsoever, reveals no information that can be characterized as being supplied directly or indirectly in 
confidence. On the other hand, it is possible that even the general information about a settlement or 
remedy might reveal information supplied by the Affected Party in confidence to Employment Standards. 
While no details are given in the records at issue here, the fact of the settlement or remedy may, in and of 
itself, be confidential. 

 
30  While the Applicant would like "a decisive statement reflecting that s 16(1)(b) also does not apply and never 
will," the Adjudicator's comments reflect the fact that a determination as to whether information was or was not 
"supplied in confidence" is necessarily fact specific. Similarly, the issues raised by the Applicant regarding 
sufficiency of reasons and the duty to assist are issues that involve the application of legal principles to case-
specific facts. As I have already noted, the Court will undoubtedly have many opportunities to resolve these issues 
in cases in which there remains a live dispute between the parties. By awaiting these opportunities, risks associated 
with hearing a moot judicial review application are avoided, including the possibility of enunciating "a rule of law 
which hangs together in theory or logic, but is simply impractical" or which is too wide in scope, in the absence of a 
specific dispute: Wiebe at paras 13-19. 
 
31  Having considered the factors outlined in Borowski, I decline to exercise my discretion to decide this moot 
application on the merits. 
 
Disposition 
 
32  In the result, this application for judicial review of the decision in Order F2010-029 issued by the Office of the 
Information and Privacy Commissioner ("OIPC") on April 21, 2011 is dismissed as moot. 
 
J.M. ROSS J. 

 
* * * * * 
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Corrigendum 

 Released: May 10, 2012 
 
Page 7: Para[25] Lines 6-7 should read as follows: 
 

AEI was represented on the judicial review application by Alberta Justice. 
 
Page: 9 Appearance should read as follows: 

 
Sean McDonough for Alberta Employment and Immigration 

 
 

 
End of Document 
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